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THORNBERRY, Circuit Judge":

Appel lants Phillip B. Schupp, Jr., and Linda A. Schupp, appeal
the district court's grant of sunmmary judgnment in favor of the
governnment in this suit to quiet title, conplaining that the
I nt ernal Revenue Service (henceforth IRS) failed to conply with the
mandatory provisions of its admnistrative procedures to collect

Appel lants' incone tax liabilities for the years 1983 t hrough 1988.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Finding no material fact dispute exists we affirm the district
court's judgnent.
| .

Appellants filed this suit pursuant to 28 U S C § 2410
(1994), challenging the procedural validity of notices of federal
tax liens filed against their property. The IRS filed a
countercl ai mseeking to reduce tax-deficiency assessnents for the
years 1983 through 1988 to judgnent. Cross notions for summary
judgnment were filed. In support of its notion, the IRS adduced
evi dence establishing that on Novenber 26, 1990, the United States
Tax Court had determ ned, and Appellants had stipulated to, incone
tax deficiencies for the years 1983 through 1988. Addi ti onal
evi dence denonstrated that on March 29 1991, the I RS made " Quick
Assessnents" of the outstanding taxes due based on the Tax Court
determ nation, and had sent to Appellants via US. mil a notice
and demand for paynent for each of the years in question on Forns
3553 and 6335. The governnent also noted that attached to its
nmotion were the declarations of Mark O Brien and Jane Gough, |IRS
personnel, and Joe Pitzinger, the attorney who represented IRS in
this cause. However, Pitzinger's declaration does not appear in
the record. Appellants acknow edged receiving Notices of Intent to
Levy prepared on June 3, 1991, for joint unpaid tax liabilities.

In response to the governnent's notion, Appellants argued in
their menorandumin opposition that the docunents and decl arati ons
offered in support did not establish that the I RS provided them
with notice and demand as required by 26 U S.C. 8§ 6303(a) (1986),



and the |RS's failure to include Pitzinger's declaration violated
Fed R CGv. P. 5 and 56(e), precluding entry of summary judgnent.
Also attached to Appellants’ nenorandum were the affidavits of
Phillip B. Schupp, Jr., and Linda A Schupp, reciting that neither
had ever received any part of Fornms 3552 or 6335, or 8§ 6303(a)
noti ce and demand for the years 1983 through 1988.

On January 26, 1993, the district court denied Appellants
nmotion for summary judgnent and granted the governnent's notion.
The court held the United States had net its burden of establishing
how notices were sent, and that Appellants' bare assertions to the
contrary were insufficient to rebut it. The court further found
that, even if notices had not been sent, Appellants received the
requi site notice through their stipulation in the tax court and
t hrough notices of intent to levy mailed to them and the notice
was not invalid sinply because Appellants may not have received
notice and demand within sixty days of the date of making the
assessments, as required by 8§ 6303(a).

Appel lants noved to anmend and/or for reconsideration and
rehearing, arguing that summary judgnent in favor of the IRS was
erroneous because RS did not attach its attorney's declaration to
its notion, and because the district court did not have subject
matter jurisdiction. The court denied this notion, reasoning that
the failure to attach the attorney's declaration was irrelevant
because the summary judgnent evidence was supported by the
declarations of Mark O Brien and Jane Gough

1.



A

Appel l ants first assert that the district court had no subject
matter jurisdiction over |RS s counterclai mbecause the | RS had not
included a specific pleading that it had received authorization
from the Secretary of the Treasury to proceed against them in
violation of 26 U.S.C. 88 7401 and 7402(a) (1986). They al so argue
that the authorization | etter produced by the I RS was defective and
that the district court abused its discretion by ordering IRS to
amend its counterclaimto reflect the authorization.

Section 7401 requires the Secretary of the Treasury to
aut hori ze or sanction any civil action for collection or recovery
of taxes, and the Attorney General or her delegate to direct
comencenent of the action. Section 7402(a) invests the United
States district courts with jurisdiction "to render such judgnents
and decrees as may be necessary or appropriate for the enforcenent

of the internal revenue laws.”" In United States v. MCallum 970

F.2d 66, 69 (5th Cr. 1992), this Court held that absent a denial,
the authorization of the Secretary of the Treasury or his del egate
and the direction of the Attorney General or her del egate may be
presunmed. Here, contrary to Appellants' assertions, there is no
denial of, or defective, authorization. Rat her, the record
includes a specific request by the District Counsel for the
Sout hwestern Region of the IRS, a delegate of the Secretary as
provided by 26 U.S.C. 88 7701(a)(11)(B) and 7701(a)(12) (1986) to

take any |l egal action against Appellants to effect collection, in



whole or in part, of the federal tax liabilities outstanding

against them This contention is without nerit.

B
This court conducts a de novo review of a district court's

grant or denial of summary judgnent. Reese v. Anderson, 926 F.2d

494 (5th Gr. 1991). "For sunmmary judgnent to be granted, the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with any affidavits, nust denonstrate that there
IS no genuine issue as to any material fact and that the noving

party is entitled to judgnent as a matter of law" L & B Hosp

Ventures, Inc. v. Health Int'l, Inc., 894 F. 2d 150, 151 (5th Cr.),

cert. denied, 498 U S. 815 (1990). The opposing party must set

forth specific facts showi ng the existence of a genuine issue for

trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256-57

(1986); Fed. R Cv. P. 56(e). On appeal from summary | udgnent,
this court exam nes the evidence in the light nost favorable to the

nonnmovi ng party. Salas v. Carpenter, 980 F.2d 299, 304 (5th GCr.

1992) .

Evaluating the evidence in the |ight nobst favorable to
Appel I ant's, and assum ng arguendo t hat Appel l ants' all egations that
they failed to receive notice and demand are true, Appellants do
not contest the validity of the tax court's determ nations of their
tax liability for the years 1983 through 1988. Nor do they
chal l enge the district court's findings that: even if the notices

were not sent, Appellants received the requisite notice through



their stipulation in the tax court and through notices of intent to
levy mailed to them on June 3, 1991, which satisfy the § 6303(a)
requirenent; failure to receive notice within sixty days of the
date assessnents were nmade did not invalidate the notice; |ack of
prior notice does not bar the United States frombringing a civil
action against a taxpayer, and, failure to attach Pitzinger's
declaration was irrelevant because the summary judgnent evidence
was supported by the declarations of O Brien and Gough. None of
Appel lants' argunents regarding unattached docunents and the
validity, procedural regularity, and receipt of the forns
constituting 8 6303(a) notice and demand docunments address these
determ nations of the district court. The lawof this circuit, as
correctly applied by the district court, does not require IRS to
denonstrate conpliance with 8 6303(a) in order to reduce unpaid tax
assessnents to judgnent in a civil rather than an adm nistrative
proceeding. MCQCallum 970 F.2d at 71. Accordingly, because the
| RS denonstrated there was no genuine issue as to the stipul ated
tax liabilities of Appellants and that it was entitled to judgnent
as a matter of |aw, and because Appellants failed to adduce any
evi dence, aside from bare assertions, controverting an essenti al
el emrent of the IRS' s case, the grant of summary judgnent in favor
of the IRS was appropri ate.

AFFI RVED.



