IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40696
Conf er ence Cal endar

JEFFERY CHARGO S,
Pl ai ntiff-Appellant,
vVer sus
THOVAS MCKI NNEY ET AL.
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:94-CV-188
_ (November 17, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *
Jeffery Chargois argues that the district court erred in
di sm ssing his conplaint as frivolous on the basis of the
doctrine of collateral estoppel. A district court may dism ss an

in forma pauperis conplaint as frivolous if it |lacks an arguable

basis in law or in fact. Denton v. Her nandez, u. S , 112

S. C. 1728, 1733, 118 L. Ed. 2d 340 (1992). The dismissal is
reviewed for an abuse of discretion. 1d. at 1734. W nust

determ ne whet her Chargois's allegations, if further devel oped by

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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a questionnaire or a Spears™ hearing, mght present a

nonfrivolous 8 1983 claim See Eason v. Thaler, 14 F. 3d 8, 9

(5th Gr. 1994).

The district court's dismssal of Chargois's conplaint as
frivol ous based on collateral estoppel was premature. "In order
to apply the federal |law of collateral estoppel, a court nust
exam ne whether (i) the issue at stake is identical to the one
involved in the prior litigation, (ii) the determ nation of the
issue in the prior litigation was a critical, necessary part of
the judgnent in that earlier action, and (iii) special

ci rcunst ances exi st which woul d render preclusion inappropriate

or unfair." MDuffie v. Estelle, 935 F. 2d 682, 685 (5th G
1991).

There is no indication in the record that the district court
actually reviewed the lawsuit filed by Chargois in state court
prior to reaching its determnation that the state suit involved
the identical issues involved in the instant litigation, and the
district court did not address all of the requirenents of
collateral estoppel. There is no state court order dism ssing
the previous litigation in the record before this Court. It is
not clear based on the limted pleadings filed by Chargois that
his state court suit collaterally estops his instant § 1983
conplaint. Further devel opnent would be required to determne if
col |l ateral estoppel provides a proper basis for dismssing the

conpl ai nt.

“"Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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However, the dism ssal of the conplaint as frivol ous may be
affirmed on grounds other than those relied upon by the district

court. See Bickford v. Int'l Speedway Corp., 654 F.2d 1028, 1031

(5th Gr. Unit B. Aug. 1981).

To prevail on a claimunder 8 1983, a plaintiff nust prove a
violation of rights secured by the Constitution or |laws of the
United States and nust denonstrate that the deprivation was

caused by a person acting under color of law" See Leffall v.

Dallas I ndep. School Dist., 28 F.3d 521, 525 (5th Gr. 1994).

Chargois does not identify the specific constitutional theory
supporting his claim Liberally construed, the claimcould arise
under a due process theory that he was deprived of a liberty

interest in freedomfrombodily injury, (see Daniels v. WIlIlians,

474 U.S. 327, 328, 106 S. . 662, 88 L. Ed. 2d 662 (1986)), or
an Ei ghth Anendnent theory that the conditions of confinenent

constitute cruel and unusual punishnent. See Farner v. Brennan,

U. S. , 114 S. C. 1970, 1979, 128 L. Ed. 2d 811 (1994).
"The due process clause is not inplicated by a
negligent act of an official which causes an uni ntended | oss of

or injury to life, liberty, or property." Salas v. Carpenter,

980 F.2d 299, 306 (5th GCr. 1992). "The focus is on the
Fourteenth Anendnent's curb of deliberate abuses of governnental
power." 1d. Nor does the Ei ghth Amendnent provide a renedy for

conduct that constitutes nere negligence. See WIlson v. Seiter,

501 U. S. 294, 305, 111 S. C. 2321, 115 L. Ed. 2d 271 (1991).
Chargois alleged that the defendants were responsible for

providing himw th adequate transportation and that they used a
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defective tractor-trailer in the farm ng operation. Although
Chargois alleged that the defendants acted with "reckl ess
di sregard” for his safety, the facts that he alleged indicate
that the defendants were not aware that the trailer was in a
defective condition and that they did not act with deliberate
i ndi fference. Because Chargois has not alleged an arguabl e | egal
or factual basis for a 8§ 1983 claim and the further factual
devel opnent of his claimwould not present a nonfrivolous § 1983
claim the dismssal of his conplaint as frivol ous was not an
abuse of discretion.

AFFI RVED.



