IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40675

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
VERSUS

JOHN AURELI O CUDA and JAMES RI CHARD CUDA,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas

July 7, 1995
Before DAVIS, SMTH, and WENER, C rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

John Aurelio Cuda and Janes Ri chard Cuda appeal their
convictions, after a jury trial, of mail fraud, bank |arceny, and
conspiracy to commt bank |arceny. They raise nunerous issues,
the nost significant being the existence of probable cause to
arrest, an alleged violation of the Speedy Trial Act, and the
application of the anended Bank Robbery Act of 1934, 18 U S.C

8§ 2113. They al so chall enge several evidentiary rulings, the

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



sufficiency of the evidence on all counts, and the enhancenent of
their sentences. Because we find that the officers had probabl e
cause, the addition of a corporate defendant extended the tine of
the running of the Speedy Trial clock, the Bank Robbery Act

covers the Cudas' conduct, and the other argunents are neritless,

we affirm

| .

Janes and John Cuda preyed on the elderly. Their nodus
operandi was to buy lists of people who responded to mailings such
as sweepstakes entries and then contact themby mail or phone with
"I nvestnent" opportunitiesthat offeredtoo-good-to-be-truereturns
and were run by shell corporations. Wiile the deals wore the
veneer of respectability, they inevitably failed, |eaving their
investors with |large | osses. Typically the Cudas targeted the
el derly, persons often with |large anmounts of cash to invest and
limted ability to protect thensel ves.

The Cudas' | atest nmachinations cane to a close on May 6, 1993,
when Beaunont police arrested them after they had attenpted to
assi st an octogenarian cl ose an approxi mately $100, 000 account at
a |ocal bank. Bank enpl oyees had becane suspicious after John
Cuda, acconpani ed by an el derly woman, Ms. Dickson, had asked t hat
Ms. Dickson's account be closed and a cashier's check be nade out
to Home Equity Consulting Goup ("Hone Equity"). Believing that
t he sonewhat feebl e-m nded wonan, whom t hey knew well, was being

swi ndl ed, the enployees called the police.



The police, after a short investigation, arrested John Cuda,
when they determned the elderly woman did not appear conpetent.
They also arrested Janmes Cuda, who had been waiting in a car
out si de the bank. They inpounded the Cudas' vehicle and sei zed two
bri ef cases, which contained, along with ot her docunentary evi dence
detailing the Cudas' business dealings, a l|lead sheet on Ms.
Di ckson that stated "Thursday go see," "Junbo CD $100, 000," and
"Tal k Texan to her."

After arresting the Cudas, the police contacted the FBI, which
in turn discovered that the Cudas were connected with four fraud
cases in California. Further investigation reveal ed that Janes had
been arrested in Florida for defrauding an elderly woman but that
t hose charges had been di sm ssed, as the state statute under which
Janes had been charged was decl ared unconstitutionally vague. See

Cuda v. State, 639 So. 2d 22 (Fla. 1994).

Because of the interstate nature of these activities, a
federal indictnment was sought. The Cudas were charged with nai
fraud, 18 U S.C. 8§ 1341, bank larceny, 18 U S. C. § 2113(a), and
conspiracy to comnmt bank larceny, 18 U S.C. 8 371. The scope of
the indictnment covered not only the Cudas' dealings in Texas, but
al so those in Florida and California. Two of their corporations,
Rancho Santa Fe Devel opi ng Corporation and Hone Equity, were also
charged in superseding indictnents.

At trial, the governnent's proof consisted primarily of
docunents concerning the Cudas' corporate "famly" and the

testinony of and about several people who had lost nopney in



ventures with the Cudas. The theory of the governnent's case was
that the Cudas were frauds; they, in part using the U S. nmail, had
swi ndl ed nunerous elderly victins by convincing themto invest in
sham ventures; and the Cudas had attenpted to do the sane to Ms.
Di ckson, thus comm tting bank | arceny. The Cudas' defense was that
their businesses were legitimate, their investnents sound, and t hey
relied in good faith upon professionals in the field. Losses, if
any, were caused by a downturn in the California real estate
mar ket . Their deal wth Ms. Dickson was the sane. The jury

returned a guilty verdict on all counts.

.

The Cudas first contend that their initial arrest was a
violation of their Fourth Anendnent rights, as they argue that the
police |acked probable cause to believe that a crinme was being
comm tted. Qur review of such clains is well established.
Probabl e cause to arrest "exists when the facts and circunstances
wthin the know edge of the arresting officer are sufficient to

cause a person of reasonabl e caution to believe that an of fense has

been or is being commtted.”" United States v. Rocha, 916 F. 2d 219,
238 (5th Gr. 1990), cert. denied, 500 U S. 934 (1991); see also

Beck v. Chio, 379 U S 89, 91 (1964). Whil e the existence of

probable cause is a question of law, reviewed de novo, United

States v. Hernandez, 825 F.2d 846, 849 (5th Cr. 1987), cert.

denied, 484 U S. 1068 (1988), we view the evidence in the |ight

nost favorable to the prevailing party. United States v. Ponce, 8




F.3d 989, 995 (5th G r. 1993).

Here, the police were responding to a call frombank personnel
who were famliar with Ms. Dickson's feebl em ndedness. The police
thus knew that Ms. Dickson was of questionable nental conpetence
and that a stranger was "assisting" her in nmaking a large wth-
drawal fromher account. Their independent investigation confirned
t hese facts.

Testifying at trial, the police officer, who talked to Ms.
Di ckson at the bank, politely described her deneanor as "confused."
The investigation also revealed that the Cudas were from out of
state and were pronoting | arge i nvest nent opportunities through the
mail and that sonme of the docunentation msspelled John Cuda's
name. | ndeed, one formletter that John Cuda showed the police
stated that Ms. Dickson was giving Hone Equity a check for
$1, 000, 000. That letter was signed by Ms. D ckson and dated
May 6, the day of the arrest. Finally, an officer testified that
Janes Cuda was waiting outside the bank in a rental car, parked in
a "get away position."

Whil e we do not stress any one of these facts, we find, under
t hese circunstances, that the police had probable cause. 1In the
totality of the circunstances and judged fromthe point-of-view of
an experienced officer in the field, these facts would lead a
reasonabl e person to believe that the Cudas were attenpting to

defraud Ms. Di ckson.



L1l

The Cudas conplain that the governnent failed to bring themto
trial within the tine limts set forth in the Speedy Trial Act, 18
U S. C 88 3161-74. Specifically, they contend that the governnent
exceeded its seventy-day |imt by indicting themon May 19, 1993,
and not bringing themto trial until April 5, 1994. Qur review of
speedy trial issues necessarily requires a careful anal ysis of both
the total time period and the days excludable under the Act.
Moreover, "[w]je review the facts supporting a Speedy Trial Act
ruling using the clearly erroneous standard and the | egal concl u-

sions de novo." United States v. Bernea, 30 F.3d 1539, 1566 (5th

Cr. 1994), cert. denied, 115 S. C. 1113 (1995).

The correct conputation of the speedy trial clock here depends
upon the application of 18 U S. C § 3161(h)(7), which allows an
exclusion of "[a] reasonabl e period of delay when the defendant is
joined for trial wth a codefendant as to whomthe tine for trial
has not run and no notion for severance has been granted." The
Suprene Court, in a footnote, has interpreted this section to nean
that "[a]ll defendants who are joined for trial generally fal
wthin the speedy trial conputation of the |atest codefendant.”

Henderson v. United States, 476 U. S. 321, 323 n.2 (1986). W have

adopted this rule, albeit first inafootnote, see United States v.

Wel ch, 810 F.2d 485, 488 n.1 (5th Cr.), cert. denied, 484 U S. 955

(1987), but latter nore explicitly, see Bernea, 30 F.3d at 1567.

Accord United States v. Jones, No. 94-10091, 1995 U. S. App. LEXIS

14591, at *4 n.4 (5th Gr. June 14, 1995) (citing Bernea, 30 F. 3d



at 1567).

Under this rule, no speedy trial violation occurred. Wile
t he governnent concedes that the seventy-day deadline would have
ended on August 1, 1993, the indictnent was dismssed two days
earlier. This event stopped the clock. 8 3161(h)(6). Seventeen
days later, the governnent reindicted the Cudas and added two new
def endants, which were corporations controlled by them At this
point, the allowable tinme period for the set of defendants becane
seventy days. As the bulk of tinme between August 1993 and July
1994 was excl uded because of pending notions, see 8§ 3161(h)(1)(F),
the clock was further tolled and did not run over the limt. See
Jones, 1995 U. S. App. LEXIS 14591, at *4. |In sum as the accepted
rule is that the tinme for all codefendants is neasured by the | ast
def endant whose tinme will run out, the governnent avoi ded viol ati ng

the Act by addi ng the new def endants.

| V.

The Cudas argue that the evidence was insufficient as a matter
of law to support their convictions on all three counts. W have
carefully reviewed the record and di sagree. Under our deferentia
standard of review))examning the evidence in the light nost
favorabl e to the verdi ct and uphol ding the convictionif a rational
trier of fact could have found the essential elenents of the
of fenses beyond reasonabl e doubt))we find the evidence on the nai
fraud and the conspiracy to commt bank |arceny counts was nore

t han sufficient. See United States v. Cardenas-Al varez, 987 F.2d




1129, 1131 (5th GCr. 1993). As the question of the proper
application of the bank | arceny statute, however, presents a cl oser
gquestion, we review that analysis in sone detail.

The anmended Bank Robbery Act of 1934 provides, in relevant

part, that
[ W hoever enters or attenpts to enter any bank . . . with
the intent to conmt in such bank . . . any felony
af fecting such bank . . . and in violation of any statute

of the United States, or any | arceny shall be fined under
this title or inprisoned not nore than twenty years, or
bot h.

18 U.S.C. § 2113(a) (enphasis added). This entry provision was
"inserted in the statute to cover the situation where a person
enters the bank for purpose of commtting a crinme, but is frus-
trated for sone reason before conpleting the crine." Prince v.

United States, 352 U. S. 322, 328 (1957). Therefore, the "heart of

the crine is the intent to steal.” 1d. The Cudas were indicted
under this subsection
Successful larceny is also nmade an explicit crinme under the
Act, albeit under a different subsection. Section 2113(b), in
part, provides:
Whoever takes and carries away, with intent to steal or
purloin, any property or noney or any other thing of
val ue exceeding $100 belonging to, or in the care,
custody, control, managenent, or possession of any bank,
credit union, or any saving and | oan associ ation shall be
fined under this title or inprisoned not nore than ten
years, or both.
That subsection proscribes not only the comon-|aw definition of

| arceny but also the crinme of false pretenses. Bell v. United

States, 462 U. S. 356, 361 (1983). False pretenses is defined as
where "a thief, through his trickery, acquired title to the
8



property from the owner." [|d. at 359. O significance here is

that in a prior case, Jerone v. United States, 318 U. S. 101, 103-04

& n.4 (1943), the Court indicated that the word "larceny" in
8 3112(a) refers to the crimnal acts proscribed by § 3112(b). See
also United States v. dark, 776 F.2d 623, 626 (7th Cr. 1984)

(holding that 8§ 2113(a) incorporates definition of larceny in

§ 2113(b)), cert. denied, 470 U S. 1006 (1985); United States v.

Reqgi ste, 766 F.2d 408, 410 (9th Cir. 1985) (holding that § 2113(a)
covers | arceny by fal se pretenses).

Accordi ngly, even though Cuda's plan was unsuccessful, and he
did not "take[] and carr[y] away" the noney as required by the text
of § 2113(b), section 2113(a) still reaches his conduct. John
Cuda' s actions at the Beaunont bank constitute an attenpt to conmt
| arceny by false pretenses and thus satisfies the definition of
| arceny under 8§ 2113(a) and (b).! He misrepresented to the bank
officials that Ms. Dickson wanted to w thdraw significant funds
and that the check should be made payable to Honme Equity. As the
bank officials discovered, however, Ms. D ckson had no such
specific intent and did not wunderstand the transaction she
all egedly was requesting. In that situation, Ms. Dickson's
presence did not make Cuda's pretenses true, but rather was the

very trick he was using to mslead the bank into giving himthe

1 The crime defined by § 2113(a), however, is technically not attenpted
larceny. To read the statute so presents the incongruous result that a
successful |arcenist faces a 10-year sentence under § 2113(b), while the
unsuccessful |arcenist faces a 20-year maxi num sentence under § 2113(a).

I nstead, the distinguishing characteristic between the two sections is that
§ 2113(a) requires a showi ng of an inproper intent before entering the bank,
while 8 2113(b) does not. See Robinson v. United States Bd. of Parole,

403 F. Supp. 638, 642 (WD.N Y. 1975).




noney.

Moreover, the governnent's evidence and Cuda's past conduct
nmore than support the inference that they intended to commt such
a larceny upon Ms. D ckson before entering the bank. It is
uncontroverted that John Cuda's actions were within a bank.?
Therefore, the governnent's showi ng here was sufficient to neet the
el ements of 8§ 2113(a), and we hold that the evidence was sufficient

to find the Cudas quilty of bank | arceny.

V.

Finally, the Cudas raise nunerous evidentiary objections.
They protest that the district court inproperly admtted extrinsic
of fense testinony of other people who | ost noney by investing with
the Cudas. As the jury found, however, the frauds about which the
victinse testified were part of a single mil fraud schene.
Therefore, that testinony is not extrinsic, but rather is adm ssi-
ble as direct evidence of the unitary schene.

The Cudas also object to the testinony of Paul Gonzales, a
former news reporter. In 1985, Gonzales had gone undercover to
i nvestigate "boiler room' operations that offered scaminvestnents
in compdity futures. Hi's enployers were the Cudas. The govern-
ment concedes that Gonzales's testinony is extrinsic but responds
that it is adm ssible nonetheless to show the Cudas' fraudul ent

intent, see FED. R EviD. 404(b), and that its probative val ue was

2 Under the plain language of § 2113(a), the phrase "affecting such

bank" does not nodify the phrase "any larceny." Accordingly, we do not
explicitly anal yze whether the Cudas' actions "affected" the bank

10



not substantially outweighed by its prejudicial effect. W agree.

The Cudas al so conpl ain that nmuch of the victins' testinony is
i nadm ssi bl e hearsay. The Cudas argue that Diane Woten, the
daughter of one victim had no personal know edge of her nother's
financi al dealings, and her testinony regarding those dealings was
i nadm ssi bl e hearsay. As this evidence was nerely cunul ative of
the testinony of other victins, however, we find that any hearsay
contained in her testinony was harnmess. See FED. R CRM P. 52(a).

The testinony of G en Norris, an econom c crinmes investigator
for the State of Florida, was based upon either adm ssible
docunents under the business records exception, FED. R EvVID.
803(6), or opinion evidence of an expert witness in the area of
economc crines. Nor did the district court abuse its discretion
inallowng Norris to testify about various m ssives betwen Janes
Cuda and one victim and several prom ssory notes and deeds. These
docunents were not admtted to prove the truth of the nmatters
asserted, but to showthe victims relationship with Janmes Cuda and
denonstrate their m sl eadi ng nature.

The Cudas object to the fact that a bank teller was permtted
to give her opinion of Ms. D ckson's nental state. As this
W t ness had regul ar dealings with her, such testinony was properly
admtted as |lay opinion evidence under FED. R EvibD. 601 and 701.
The Cudas argue that the district court abused its discretion in
denying their notion to have Ms. D ckson exam ned by a psychia-
trist, especially as the district court permtted the governnent to

proffer the testinony of Dr. Bowing that she suffered fromsenile

11



denenti a.

We, however, do not find that the district court abused its
discretion, as requiring a witness to undergo a psychiatric
exam nation is a significant intrusion on privacy and dignity. See

United States v. Jackson, 576 F.2d 46, 49 (5th Cr. 1978) (noting

that a psychiatric examnation "may seriously inpinge on a
wtness's right to privacy"). At the tinme of trial, Ms. Dickson
was ei ghty-six years old, residing in a nursing honme, and under the
court -ordered guardi anshi p of her granddaughter. Mbreover, such an
i ntrusi on was unnecessary here, as there was an abundance of |ay
testinony regarding Ms. Dickson's deteriorating condition.

Finally, the Cudas argue that the district court erred in
sentenci ng them by includi ng $750, 000 that Ms. Harvey purportedly
lost indetermning their offense I evel. This anmount, however, was
properly included, as the Cudas were convicted of a single nai
fraud schene, part of which included the venture in which Ms.
Harvey | ost her noney.

AFFI RVED.
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