UNI TED STATES COURT OF APPEALS
FIFTH O RCU T
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(Summary Cal endar)

THOVAS KARL KEENAN,

Pl ai ntiff-Appellant,
vVer sus
| MM GRATI ON & NATURALI ZATI ON SERVI CE,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(94- CV-546)

(January 30, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Thomas Karl Keenan sued the Immgration and Naturalization
Service ("INS"), alleging that the INS had failed to respond to his
request for information under the Freedom of Information Act, 5
US C 8§ 552 (1988) ("FO A"), and that an INS record contained
incorrect information about him in violation of the Privacy Act,
5 U S . C §552a (1988). The district court dism ssed Keenan's suit

for failure to exhaust adm nistrative renedies. W affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Keenan received a "Detainer))Notice of Action" from the
Cakdal e, Louisiana, office of the INS. Keenan responded by mailing
a letter to the OCakdal e office, asking why the INS records))that
i's, the notice))containedinaccurate information.! Keenan al so sent
anot her letter requesting copies of all records concerning hi mthat
the INS had conpiled.? The OCakdale office transmtted his request
to the Ofice of Information and Privacy in New Ol eans; that
of fice responded to Keenan, acknow edgi ng recei pt of his request.?
A week later, the New Ol eans office informed Keenan that the INS
office in Arlington, Virginia, had custody of the records covered
by his request. The New Ol eans office also infornmed Keenan that
it had forwarded his request to the Arlington office and that he
should direct all further inquiries to that office. Nonetheless,
Keenan mailed a "Request for ldentification and Clarification and
Menor andum of Law' to the Oakdal e office, requesting "the nane of
the official (s) who conducted the search . . . and the nane of the
official to whom | nay address ny appeal if | amnot satisfied."

After Keenan sent a simlar request to the INS office in
Washi ngton, D.C., the Arlington INS of fi ce sent Keenan ei ghty-seven

pages of records and a |l etter explaining the appropriate exenptions

1 The notice listed his nationality as "Unknown."

2 FO A requires that "each agency, upon any request for records which

(A) reasonably describes such records and (B) is made in accordance wth
publ i shed rules stating the tinme, place, fees (if any), and procedures to be
foll owed, shall make the records pronptly available to any person.” 5 US.C
8§ 552(a)(3).

8 The New Orleans office assigned number NOL93000533 to Keenan's
request.
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for any records wthheld. Keenan asserts that he filed an
admnistrative appeal of the Arlington office's decision to
wi t hhold certain records.*

Keenan filed suit against the INS, alleging that the OCakdal e
office had failed to respond to his request, that the INS is
mai ntaining inaccurate records, and that the Oakdale office
i nproperly forwarded his request to the New Ol eans of fice. Keenan
asked the court to order the INS to provide the requested
information, correct the records, and award himattorney's fees and
costs.?® A magistrate judge determned that Keenan had not
exhausted the admnistrative renedies required by FOA as a
prerequisite to judicial relief. The district court adopted the
magi strate judge's report and recomrendati on and dism ssed the
suit. Keenan appeals.

A district court may dismiss an in forma pauperis proceedi ng
prior to service of process "if the action is frivolous or
malicious." 28 U S.C 8§ 1915(d) (1988). A suit is frivol ous under
§ 1915(d) if it lacks an arguable basis in lawor fact. Denton v.
Hernandez, __ U S. __ , 112 S. C. 1728, 1733, 118 L. Ed. 2d 340
(1992). W review 8§ 1915(d) dism ssals for abuse of discretion
Ancar v. Sara Plasma, Inc., 964 F.2d 465, 468 (5th Cr. 1992).

4 That appeal is not at issue in this case.

5 Keenan also alleges a conspiracy to suppress information and to

violate his constitutional rights, but he did not raise this claimin the
district court. W do not review issues raised for the first time on appeal
See Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G r. 1991) (refusing to review
i ssues not presented to district court unless they were purely |egal questions
or failing to reviewthemwould result in manifest injustice).
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The district court dism ssed Keenan's suit because he had
failed to exhaust his admnistrative renedies. FO A requires a
conpl ainant to exhaust adm nistrative renedies prior to seeking
judicial relief. Voinche v. United States Dep't of Alr Force, 983
F.2d 667, 669 (5th Cr.), cert. denied, = US | 114 S .
70, 126 L. Ed. 2d 39 (1993). Courts nmay excuse failure to exhaust
admnistrative renedies only if the agency does not conply with the
statutory tine limts governing FO A requests.?®

In this case, the New Oleans office responded to Keenan's
request for records in a tinely fashion, infornmed him that the
Arlington office had custody of the records he desired, and that he
shoul d correspond with the Arlington office. Keenan, however, did
not follow these instructions and continued to send his
correspondence to the QGakdal e of fi ce, apparently believingthat the
letter fromthe New Oleans office was a denial of his request.
None of Keenan's subsequent letters, however, conplied with the
procedures for appealing a denied request.’ Therefore, even if the

letter fromNew Ol eans had been a denial, Keenan failed to appeal

6 FO A requires an agency to respond to a request for information

within ten days. See 5 U. S.C. § 552(a)(6) ("Each agency, upon any request for
records . . . shall . . . determine withinten days . . . after the receipt of
any such request whether to conply with such request and shal |l i nmediately notify
t he person making such request of such determi nation and the reasons therefor
and of the right of such person to appeal to the head of the agency any adverse
determination . . . ."); 8 CF.R 8 103.10(c) (1994) ("Wthin 10 days . . . of
the recei pt of a request by the Service . . . , the authorlzed Servi ce official
shal |l either conply with or deny the request . . . ."). "If no substantive reply
is nmade at the end of the 10 working day period, . . . requesters may deenwthelr
request to be denied and exercise their right to appeal . . . ."). I d.
§ 103.10(c)(2).

! See 8 C.F.R 8 103.10(d)(3) (1994) ("Wwen a request for records has
been denied in whole or in part, the requester may, within 30 days of its
recei pt, appeal the denial to the Assistant Attorney General, Ofice of Legal
Policy . ").
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in accordance with FO A adm nistrative renedi es and cannot pursue
judicial relief.

Keenan also conplains that the INS violated FOA and the
Privacy Act by failing to correct his records.® |INS regulations
require that "[a] request for anmendnent or correction is nmade by
the individual concerned, either in person or by mil, by

addressing the witten request to the FOA PA Oficer at the

| ocation where the record is maintained." 8 C F.R § 103.28(a)
(1994). Keenan does not argue that he conplied wth this
requi renent, and the record reflects that he did not.

Consequently, Keenan has simlarly failed to exhaust his
admnistrative renedies with respect to the correction of the
records.

Al t hough the Arlington office properly responded to Keenan's
request, Keenan argues that the Gakdale office i nproperly forwarded
his request to New Ol eans, which then forwarded his request to

Arlington.® As required by INS regul ations,

8 FO A and the Privacy Act require an agency upon request to correct

i naccurate records.
Each agency that maintains a system of records shall))(2) permt
[an] individual to request anmendnment of a record pertaining to him
and))(A) not later than 10 days . . . after the date of receipt of
such request, acknow edge in witing such receipt; and (B) pronptly,
either))(i) nmake any correction of any portion thereof which the
i ndi vi dual believes is not accurate, relevant, tinely, or conplete;
or (ii) informthe individual of its refusal to anend the record in
accordance with his request, the reason for the refusal, the
procedures established by the agency for the individual to request
a review of that refusal by the head of the agency or an officer
designated by the head of the agency, and the nanme and business
address of that official.

5 U S C § 552a(d).

9 Keenan cites McGehee v. C.I.A, 697 F.2d 1095 (D.C. Gir. 1983),
apparently for the proposition that one INS of fi ce cannot transfer requests for
information to other INS offices. MGCehee, however, dealt with the transfer of
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[@a] ny person desiring information relative to a matter
handl ed by the [INS], or any person desiring to nmake a
submttal or request in connection with such a nmatter
shoul d conmunicate either orally or in witing with a
district headquarters office or suboffice of the Service.
If the office receiving the communication does not have
jurisdiction to handle the matter, the comuni cation, if
witten, will be forwarded to the proper office.

8 CF.R § 100.3 (1994) (enphasis added).!® Consequently, the INS
offices acted in conpliance with the applicable regulations, and
Keenan's contention has no nerit.

For the foregoing reasons, we AFFIRM the district court's

di sm ssal of Keenan's suit w thout prejudice.

records fromone agency to another in an apparent attenpt to avoi d di scl osi ng t he
docunments to the requester. Nothing in that case suggests that a request for
records can be handl ed only by the office to which the original request was sent,
irrespective of the fact that those records are in the custody of another office.

10 See also 8 CF.R § 103.10(a)(2) (1994) ("All Freedom of Information
Act requests nmust be in witing. Requests may be submitted in person or by mail.
If a request is nade by mail, both the envel ope and its contents nmust be clearly

mar ked: " FREEDOM OF | NFORMATI ON REQUEST" or "1 NFORMATI ON REQUEST. " Any request
for information not narked will be so narked by Service personnel as soon as it
is properly identified and shall be forwarded imediately to the appropriate
office designated to control Freedom of Information Act requests.") (enphasis
added) . The Cakdal e, Louisiana, office is in District 28 and its district
headquarters, at which the district FOA office is located, is in New Ol eans.
See 8 CF.R 8§ 100.4 (1994) (allocating Louisiana to District 28 and nam ng New
Ol eans as district headquarters).
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