UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 94-40650

(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
PETER GERARD WAHL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas
(4:94-CR-7)

(January 5, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

After electing to forego the assistance of appoi nted counsel
and represent hinself, Peter Wahl plead guilty to transm ssion of
threats in interstate comerce in violation of 18 U S.C. § 875(c)
(1988). He now appeals his conviction, contending that he was
denied his Sixth Amendnent right to effective assistance of

counsel. We affirm

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

Vicki WIlianmson, a resident of Texas, received dozens of
sexual ly-oriented, threatening phone calls on her toll-free "800
nunber." Fearing for her safety, she reported these calls to the
Federal Bureau of Investigation ("FBI"). The FBI arranged for the
calls to be rerouted to its Sherman, Texas, Resident Agency, where
the calls were recorded on an answering machi ne or answered by a
femal e FBI enpl oyee posing as WIlianson. By tracking the phone
calls and setting up surveillance at the phone booths in California
fromwhich the calls were nade, the FBI was able to observe Peter
Wahl in the act of calling the woman he believed to be WIIianson.
During the call interrupted by Wahl's arrest, he threatened to rape
and kill soneone if WIllianson did not cooperate in his tel ephone
sex fantasies.

Wahl was charged with a single count of know ng transm ssion
of threatening wire communications in interstate conmmerce in
violation of 18 U S.C. § 875(c).!? At Wahl's initial court
appearance, the court appointed counsel to represent him and Whl
was represented by counsel at his prelimnary hearing before a
magi strate.

Before his arraignment, Wahl filed a notion pro se seeking to

di sm ss his counsel and requesting the appoi ntnent of new counsel.

1 At the time of Wahl's conviction, 18 U S.C. § 875(c) provided:
"Whoever transmitsininterstate or forei gn conmerce any communi cati on cont ai ni ng
any threat to kidnap any person or any threat to injure the person of another,
shall be fined not nore than $1,000 or inprisoned not nore than five years, or
both." Congress enacted a minor anendnment to § 875(c)'s fine provision, which
is not relevant to this case, in the Violent Crine Control and Law Enf or cenent
Act of 1994, Pub. L. No. 103-322, § 330016(1)(H), 108 Stat. 2147 (Sept. 13,
1994).
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In his notion, Wahl explained that he had wi shed to represent
hinmself from the start and accepted counsel's assistance only
because he did not have access to a law library. He also alleged
nunmerous deficiencies in his appointed counsel's representation.
The magi strate judge denied the notion.

At his arraignment, Wahl entered a plea of "not guilty" and
asked to be able to represent hinself "for the tinme being." The
court then instructed Wahl as foll ows:

M. Wahl, you put everyone in a tight spot here, but
really only yourself. You have a constitutional right to

represent yourself. You have told this Court that you
wanted a Court appointed counsel, and we have appoi nted
counsel for you to assist youinthis mtter. |f you are
saying at this tinme that you do not want a Court
appoi nted counsel, you have a right to proceed to
represent yourself. It is not the thing to do. It is
not to your best interest to do that, quite candidly.
But no one is going to make you do that. |f you want to
represent yourself, we'll relieve counsel and you can
have at it. |Is that what you want to do M. WAh|?

Record on Appeal, vol. 4, at 6. Whl then responded that he would
have represented hinself fromthe begi nning had he had access to a
law library. The court then explained to Wahl that he woul d not
necessarily gain access to a law library by proceeding pro se

When the court asked a second tine if Wahl wanted to dism ss his
court appoi nted counsel and proceed pro se, Wahl answered that he
did. The court then dism ssed Wahl's counsel, remarking to Whl
that "you're representing yourself in this matter against the
better advice to you to do that because | think you're the one
who's going to be spending tine injail if you re convicted and no
one else, so you're nmaking a hardship on yourself." Record on

Appeal, vol. 4, at 8.



Wahl filed a nmotion to dismss the charges against him a
notion to suppress the transcripts of the phone conversations that
led to his arrest, a notion to order the rel ease of property taken
fromhis person at the tinme of his arrest, a notion for rehearing
on his request for access to a law library, a reply to the
Governnent's response to his notion to suppress, a notion to
W thdraw his notion for release of property as noot, a notion to
conpel conpliance with his discovery requests, a notion to w thdraw
his notion for rehearing for lack of jurisdiction, and a notion for
change of venue.

Wahl then filed a Notice of Change of Plea, and at a hearing
at which his fornmer counsel appeared as standby counsel, he entered
a plea of "guilty" to the charge in the indictnent.? After
questioni ng WaAhl regarding the circunstances of his guilty plea and
recei ving evi dence supporting the el enents of the offense for which
Wahl was charged, the court accepted Wahl's plea and found him
guilty.

After pleading guilty, Whl's notion practice continued
unabated. He filed a notion to disqualify the presiding judge, a
nmotion for the appoi ntnent of an expert psychol ogist, a notion to
obtain transcriptions of his court proceedings, a notion to dism ss
st andby counsel because WAhl had gai ned access to a law library,
and a notion to waive his right to self-representation because the

law | i brary was i nadequat e.

2 Wahl did, however, preserve his right to challenge the admssibility

of the phone conversation transcripts on appeal
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At the hearing on these notions, Wahl wi thdrew his notion to
wai ve self-representation, explaining that he needed counsel to
provide himwith legal materials. The court once again rem nded
Wahl of his right to court-appointed counsel and warned hi mof the
dangers of proceeding pro se. When asked if he understood his
rights, Wahl responded, "I had the right under the United States
Constitution to accept assistance of counsel or the right to
represent nyself. | understand both of themrights, sir."

Wahl was |ater sentenced to a twenty-four-nonth term of
i nprisonment followed by three years of supervised release. Whl
now appeals his conviction on the grounds that it violates his
Si xth Amendnent right to effective assistance of counsel.

I

Wahl argues that he was denied his Sixth Arendnent right to
effective assistance of counsel when the court permtted himto
proceed pro se. A crimnal defendant has a constitutional right to
proceed pro se, but to exercise that right he nust effectively
wai ve the right to counsel. Faretta v. California, 422 U S. 806,
835, 95 S CO. 2525, 2541, 45 L. Ed. 2d 562 (1975). To
"effectively waive the right to counsel, a defendant nust do so
voluntarily, know ngly, and intelligently." Wggins v. Procunier,
753 F.2d 1318, 1320 (5th Cr. 1985); see also Gonez v. Collins,
993 F.2d 96, 98 (5th Cr. 1993) ("The right to self-representation

at trial can be invoked only by a defendant who expressly,



knowi ngly, and intelligently waives the right to counsel.").?
Specifically, WAhl argues that the district court failed to
"fully examin[e]" himto ascertain his "ability to know ngly and
intelligently waive his right to assistance of court appointed
counsel ." WAhl "m sperceives the lawof this circuit. There is no
constitutional requirenent for such a hearing or dialogue." Neal
v. Texas, 870 F.2d 312, 315 n.3 (5th Gr. 1989) (rejecting argunent
by former district attorney that, because the court failed to
conduct a "wai ver of counsel" hearing, he could not have know ngly
and voluntarily waived his right to appointed counsel). I n
Wggins, we explained that "a colloquy between a defendant and a
trial judge is the preferred nethod of ascertaining that a waiver
is voluntary, knowing and intelligent. However, we have never
required such a colloquy as a bright-line' test in cases of this
type, and we decline to do so now." 753 F.2d at 1320. |nstead,
"the proper inquiry is to evaluate the circunstances of each case

as well as the background of the defendant."* |Id.

3 In United States v. Martin, 790 F.2d 1215 (5th Gr.), cert. denied,
479 U.S. 868, 107 S. . 231, 93 L. Ed. 2d 157 (1986), we explained, in dicta,
that "[b]efore granting the request [by the defendant to represent hinself], the
trial judge nust caution the defendant about the dangers of such a course of
action so that the record will establish that “~he knows what he is doing and his
choice is made with eyes open.'" |d. at 1218 (quoting Faretta, 422 U. S. at 835,
95 S. . at 2541). W do not address whether such a cautionary instruction is
constitutionally required because in this case it is undisputed that the court
repeatedly warned Wahl of the perils of self-representation

4 We have further identified specific factors a court nust consider in

nmaki ng this determ nation:
The court nmust consider the defendant's age and educati on, and ot her
background, experience, and conduct. The court must ensure that the
waiver is not the result of coercion or nistreatment of the
def endant, and nust be satisfied that the accused understands the
nature of the charges, the consequences of the proceedi ngs, and the
practical nmeaning of the right he is waiving.

McQueen v. Bl ackburn, 755 F.2d 1174, 1177 (5th Cir.), cert. denied, 474 U S. 852,
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| ndeed, the facts in Wggins bear a striking resenblance to
those in this case. |In both cases, the defendants made persi stent
and unreasonabl e demands for the dism ssal of appointed counsel,?®
understood the tradeoff between exercising the right to self-
representation and the right to appointed counsel,® filed numerous
court docunents,’ and had previously represented thenselves in
other crimnal matters.® Conpare Wggins, 753 F.2d at 1320-21,
Wth supra part |I. Although the district court did not exam ne the
defendant in Wggins to establish whether his waiver was know ng
and voluntary, we held that the circunstances established that the

defendant effectively waived his right to counsel. Simlar

106 S. &. 152, 88 L. Ed. 2d 125 (1985). Although the district court made no
explicit findings in this regard, the record reveals that the defendant was
thirty-seven years old and had nai ntai ned a 3.56 grade point average in college
at the time of his arrest. There is no evidence in the record that his choice
to proceed pro se was coerced, and the content of Whl's many notions
denonstrates that he was anply fanmliar with the proceedi ngs agai nst hi mand t he
practical significance of his right to counsel.

5 Wahl not only filed numerous notions to dismss his counsel, but also
filed requests for re-appoi ntnent of counsel when he did not have access to a | aw
library, requests that he w thdrew when he gained access to the naterials he

needed. Al 't hough we have held that a defendant may change his mnd about
proceeding pro se, see United States v. Taylor, 933 F.2d 307, 311 (5th Gr.),
cert. denied, __ US _ , 112 S. . 235, 116 L. Ed. 2d 191 (1991), he cannot
"“repeatedly . . . alternate his position on counsel in order to delay his trial
or otherw se obstruct the orderly adm nistration of justice." Id.

6 Wahl explicitly stated in court that he understood his dual rights,

and his alternating positions with respect to self-representation denonstrate
t hat he understood the practical consequences of exercising those rights.

l See supra part |.

8 At Wahl's sentencing hearing, the court remarked that Wahl had
referred to hinmself as a "first rate jailhouse |awer," and Wahl boasted of
havi ng prevail ed on appeal to the Court of Appeals for the Eleventh Crcuit in
a matter ten years earlier. Wahl even has the title "lawer" tattooed on his
arm
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ci rcunstances in Wahl's case mandate the sanme concl usion here.?®
Wahl also argues that his inperfect handling of his case
denonstrates his inability knowngly andintelligently to waive his
right to counsel . This argunment, too, ignores clearly settled
| aw. In Faretta, the Suprene Court explained that "although [a
defendant] may conduct his own defense ultimately to his own
detrinent, his choice nmust be honored out of "that respect for the
i ndi vidual which is the |ifeblood of the law.'" 422 U S. at 834,
95 S. . at 2541 (quoting Illinois v. Allen, 397 U S. 337, 350-51,
90 S. . 1057, 1064, 25 L. Ed. 2d 353 (1970) (Brennan, J.,
concurring)); see also id. at 835 95 S. . at 2541 ("[A
def endant need not hinself have the skill and experience of a
| awer in order conpetently and intelligently to choose self-
representation . . . ."); Lyles v. Estelle, 658 F.2d 1015, 1019

(5th Cr. 1981) ("[T]Jo . . . require a lawer's expertise as a

9 In support of the purported requirenment that a trial judge exam ne

the defendant to ensure that the accused is making an informed decision, Whl
cites Von Mbltke v. Gllies, 332 U.S. 708, 68 S. . 316, 92 L. Ed. 309 (1948).
The hol ding in Von Ml tke contains no such requirenment. The Suprene Court held
that a court "can nake certain that an accused's professed waiver of counsel is
understandingly and wisely made only from a penetrating and conprehensive
exanm nation of all the circunmstances under which such a plea is tendered." 1d.
at 724, 68 S. . at 323. This holding is consistent with the [aw of this and
other circuits, according to which a court need not conduct a colloquy with the
def endant if the circunstances of the case denonstrate that his waiver i s know ng
and voluntary. See Wggins, 753 F.2d at 1320. Accord United States v. Stewart,
20 F.3d 911, 917 (8th Cir. 1994); United States v. Benefield, 942 F.2d 60, 65
(1st Cir. 1991); United States v. Fant, 890 F. 2d 408, 409 (11th G r. 1989), cert.
denied, 494 U S. 1038, 110 S. C. 1498, 108 L. Ed. 2d 633 (1990); United States
v. Bal ough, 820 F.2d 1485, 1488 (9th G r. 1987).

10 In fact, Wahl's argunent is unclear. On one hand, he appears to

argue sinply that his representati on was i nadequate (i.e., "the Court shoul d have
realized that Wahl's representation of hinself was falling far short of that
contenpl ated by the | aw governing what is effective representation"). To that
extent, his argunment is sinply irrelevant to the i ssue of whether his waiver was
knowi ng and voluntary. On the other hand, Wahl's argunent al so seens to suggest
that his allegedly inconpetent handling of his case evidences an inability to
wai ve his right to counsel. W address the latter interpretation.
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prerequisite to asserting the right [to represent oneself] would
deny it to all but a small portion of society."). Wahl pl ead
guilty in the face of overwhel m ng evidence against him and none
of the tactical or |egal m stakes that Wahl now contends he nade
are so obvious or serious as to lead us to conclude, in |ight of
Wahl's conduct throughout the proceedings, that he did not
knowi ngly and intelligently waive his right to counsel.
1]

For the foregoing reasons, we AFFIRM



