IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40649
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JUAN DOM NGO GARZA,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas
(1:93 CR 151 1)

(March 27, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *
I

A one-count indictnment charged "[t]hat fromon or about a date
sonetine in 1982 and continuing thereafter until on or about
April 27, 1992," Juan Dom ngo Garza knowi ngly and intentionally
conspired to distribute and to possess with intent to distribute

marijuana in violation of 21 U S.C. 88 841(a)(1) and 846. At

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



trial, the governnent adduced evi dence of a conspiracy starting in
1987 and continuing through April 27, 1992; the evidence included
testinony fromDavid Ogl esby that he started di stributing marijuana
in 1986, and in 1987 he began distributing marijuana that had been
supplied by Garza (and transported from Houston, Texas) in
Nashvill e, Tennessee. gl esby testified that the arrangenent
continued through April 27, 1992. Daryl Dewees testified that he
agreed to assist Oglesby with transporting a | oad of marijuana from
Houston to Nashville in April 1992; that they travelled by car to
Houst on; that QOgl esby contacted his distributor, Garza; that Dewees
and QOgl esby went to an apartnent conpl ex, net Garza, foll owed Garza
to anot her apartnent conpl ex, and picked up 62 pounds of marijuana
from one of the apartnents. Tel ephone and pager records
establi shed that between February 1992 and June 1992 calls were
pl aced from Garza's tel ephone nunber to QOgl esby's pager 709 tines
and to gl esby's tel ephone 136 tines.

After the jury returned a guilty verdict, the district court
sentenced Garza to a 60-nonth term of inprisonnent.

I

On appeal, Garza contends that the evidence was insufficient
to convict him because the indictnment charged that the conspiracy
began in 1982 and continued through 1992, and the governnent
"wholly failed to establish that any conspiracy existed prior to
1987." According to Garza, the conviction should be reversed

because the governnment was required to prove the dates of the



conspiracy "within reasonable limts" and that it failed to do so.
Garza did not nove for judgnent of acquittal at any point in the

pr oceedi ngs. United States v. Thomms, 12 F.3d 1350, 1358 (5th

Cr.), cert. denied, 114 S . C. 1861 (1994), reiterates the

principle that such afailurelimts appellate reviewto the plain-
error standard, under which a conviction will be reversed only for
a "mani fest mscarriage of justice." "Such a mscarriage would
exist only if the record is devoid of evidence point to qguilt,
or . . . Dbecause the evidence was so tenuous that a conviction

woul d be shocking." United States v. MCarty, 36 F.3d 1349, 1358

(5th Gr. 1994) (internal citation and quotation omtted).

To establish a conspiracy wunder 21 US C. 8§ 846, the
gover nnment nust prove beyond a reasonabl e doubt "(1) the existence
of an agreenent between two or nobre persons to violate the
narcotics laws, (2) that each alleged conspirator knew of the
conspiracy and intended to join it, and (3) that each alleged

conspirator did participate in the conspiracy." United States v.

Pui g-Infante, 19 F. 3d 929, 936 (5th Cr.), cert. denied, 115 S. C

180 (1994). G@Garza's argunent does not inplicate the sufficiency of
t he evidence supporting the conviction.

As the governnment points out, Garza's issue is nore properly
anal yzed as whether there was a fatal variance between the
i ndictnent and the proof at trial. Because Garza did not raise
this issue in the district court, this court may correct forfeited

errors only when the appellant shows the follow ng factors: (1)



there is an error, (2) that is clear or obvious, and (3) that

affects his substantial rights. United States v. Calverley, 37

F.3d 160, 162-64 (5th Cr. 1994) (en banc) (citing United States v.

O ano, 113 S.Ct. 1770, 1776-79 (1993)), cert. denied, 1994 W. 36679

(Feb. 27, 1995) (No. 94-7792). |f these factors are established,
the decision to correct the forfeited error is within the sound
di scretion of the court, and the court wll not exercise that
discretion wunless the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings. d ano,
113 S.Ct. at 1778.

Parties are required to challenge errors in the district
court. When a defendant in a crimnal case has forfeited an error
by failing to object, this court may renedy the error only in the
nmost exceptional case. Calverley, 37 F.3d at 162. The Suprene
Court has directed the courts of appeals to determ ne whether a
case i s exceptional by using a two-part analysis. dano, 113 S. Ct.
at 1777-79.

First, an appellant who raises an issue for the first tine on
appeal has the burden to showthat there is actually an error, that
it is plain, and that it affects substantial rights. dano, 113

S.CG. at 1777-78; United States v. Rodriquez, 15 F.3d 408, 414-15

(5th Gr. 1994); Fed. R Cim P. 52(b). Plain error is one that
is "clear or obvious, and, at a mnimum contenplates an error
which was clear wunder current law at the time of trial."

Calverley, 37 F.3d at 162-63 (internal quotation and citation



omtted). "[l]n nost cases, the affecting of substantial rights
requires that the error be prejudicial; it nust affect the outcone
of the proceeding.” 1d. at 164. This court |acks the authority to
relieve an appellant of this burden. dano, 113 S.Ct. at 1781.
Second, the Suprene Court has directed that, even when the
appellant carries his burden, "Rule 52(b) is permssive, not
mandat ory. If the forfeited error is "plain' and " affect[s]
substantial rights,' the Court of Appeals has authority to order
correction, but is not required to do so." (dano, 113 S.C. at
1778 (quoting Fed. R Crim P. 52(b)). As the Court stated in
d ano:
the standard that should guide the exercise of [this]
remedi al discretion under Rule 52(b) was articulated in
United States v. Atkinson, 297 U S. 157 (1936). The
Court of Appeals should correct a plain forfeited error
affecting substantial rights if the error "seriously

affect[s] the fairness, integrity or public reputation of
judi cial proceedings."

A ano, 113 S.C. at 1779 (quoting Atkinson, 297 U S. at 160)
Thus, this court's discretion to correct an error pursuant to Rule
52(b) is narrow. Rodriquez, 15 F.3d at 416-17.

"Amaterial variance occurs when a vari ati on between proof and
i ndi ctment occurs, but does not nodify an essential el enent of the

of fense charged." United States v. Thonmas, 12 F.3d at 1357. A

material variance will not constitute a ground for reversal of the
convi ction, however, unless "1) the defendant establishes that the
evidence the governnent offered at trial varied from what the

governnent alleged in the indictnent, and 2) the variance



prejudi ced the defendant's substantial rights.” Puig-Infante, 19

F.3d at 935-36 (internal quotation and citation omtted).
Substantial rights are affected if the defendant is surprised at

trial or placed in risk of double jeopardy. United States v.

Robi nson, 974 F. 2d 575, 578 (5th Cr. 1992); see also Cochran, 697

F.2d at 604 ("[with variance, our concern is whether the
indictnment, assuming it has otherw se alleged the elenents of the
offense, has so infornmed a defendant that he can prepare his
defense wi thout surprise and has protected him against a second
prosecution for the sanme offenses"). The governnent correctly
recites the rule "[i]n this circuit [that] an allegation as to the
time of the offense is not an essential elenent of the offense
charged in the indictnent, and within reasonable |imts, proof of
any date before the return of the indictnent and wthin the statute

of limtations is sufficient.” United States v. Cochran, 697 F.2d

600, 604 (5th Cr. 1983) (internal quotation, punctuation, and
citation omtted).

A variance occurred between the offense charged in the
i ndi ctment and the proof adduced at trial because the governnent
proved that a conspiracy between Garza and QOgl esby existed from
1986 through April 1992, but the indictnent alleged that a
conspiracy existed "fromon or about a date sonetine in 1982 and
continuing thereafter until on or about April 27, 1992." Garza has
not asserted, however, either that the variance inpaired the

preparation of his defense at trial or placed himin risk of double



j eopardy. Because Garza nmade no show ng that the variance affected
his substantial rights, because he does not otherw se contest the
sufficiency of the evidence proving that he and Ogl esby conspired
to violate narcotics laws from 1986 through April 27, 1992, and
because Garza has not shown an error, plain or otherwise, his

conviction i s
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