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PER CURI AM *

Wesl ey Wl liamWlter appeals the revocation of the probation
whi ch was part of the punishnment inposed follow ng his conviction
for conspiracy to transport stolen property interstate in violation

of 18 U S.C. 8§ 2314. Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Walter pleaded guilty to conspiracy to transport stolen
aircraft electronic equipnment interstate and was sentenced to
prison for five years. The sentence called for atermin prison of
five nmonths and 27 days with the remai nder suspended, and Walter
was placed on probation for five years. Over a year into the
probation period Walter's conduct caused the filing of a petition
seeking the revocation of probation because of violations which
i ncl uded: (1) an arrest in California for driving under the
i nfluence of alcohol and a guilty plea to a reduced charge of
reckless driving involving alcohol; (2) associating with a
convicted felon; (3) failure to pay child support; (4) failure to
appear for drug testing as directed; (5) failure to report to the
probation office as directed; (6) failure to seek gainful
enpl oynent; and (7) failure to pay court-ordered restitution.

After a hearing on the nerits the district court was
"reasonably satisfied" of the verity of the charges of
al cohol -related reckless driving, association with a convicted
felon, failure to seek enploynent, failure to pay child support,
failure to tinely report to the probation office, and failure to
submt to the required drug testing. As a consequence of these
findings, the probation was revoked and he was ordered to prison
for three years. Wlter tinely appeal ed.

Anal ysi s

Qur review of the revocation of probation is under an abuse of



di scretion standard.*? Walter's challenges primarily deal with the
sufficiency of the alleged inproprieties supporting his violations
of the conditions of probation.

Walter first contends that the evidence was insufficient to
find that he know ngly had associated with a convicted fel on and he
insists that he had supported his | egal dependents to the best of
his ability. We are not persuaded; there need only be "enough
evidence to satisfy the district judge that the conduct of the
petitioner has not met the conditions of probation."?2

The record contains testinony that, despite having been
specifically told otherwi se, Walter continued an association with
a convicted felon. This association was denonstrated by Walter's
storing personal property with the felon, his introduction of the
felon to his father, and his facilitating his father's entry into
a business venture with the felon. The record also denonstrates
that Walter's paynents of child support were sporadic and only
occurred during the pendency of the instant revocation proceedi ng
in a transparent attenpt to obtain |eniency. Thus, there was
"enough evidence, within a sound judicial discretion, to satisfy
the district judge that the conduct of the probationer [had] not
net the conditions of the probation."?

Wal ter al so mai ntains that the court inproperly considered his

lUnited States v. King, 990 F.2d 190 (5th Cr.), cert. denied,
U. S. , 114 S.Ct. 223 (1993).

2United States v. Dozier, 707 F.2d 862, 865 (5th GCr. 1983).

SUnited States v. Garza, 484 F.2d 88, 89 (5th Gir. 1973).
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California alcohol-related reckless driving conviction, as he
clains that the guilty plea leading to his conviction was only in
exchange for his probation officer's broken promse that the
convi ction woul d not be used as a basis for revocation. The record
reflects that the probation officer made no such promse; to the
contrary, he stated that he would inform the court of the
vi ol ati on. The district court commtted no error in using this
matter as part of the basis for revocation.

VWal ter next clainms that he was deni ed due process because of
a variance between an oral finding that he had mssed one
appoi ntnment with his probation officer and a witten finding that
he had m ssed two appointnents. He contends that this error may
have m sled the court into concluding that he was not abiding by
the conditions of his probation. Probati on hearings nust be
fundanentally fair. Due process requires a hearing at which the
probationer is given the opportunity to show either that there was
no violation or that there were mtigating circunstances
surrounding the violation.* Wlter received such a hearing; his
claimto the contrary is specious. Further, even assum ng that
there was a mstake in the witten order, there still was no
challenge to the district court's finding that Walter, wthout
excuse, had mssed a required appointnent with his probation
officer. Thus, Walter failed to conply with a critical condition
of his probation and provided the district court with anpl e grounds

for revocati on.

“‘Morissey v. Brewer, 408 U. S. 471 (1972).
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Next, Walter challenges the district court's use of his
repeated failure to undergo scheduled drug tests as a basis for
revocation, contending that the tests were both oppressive in
nunmber and unrelated to the crimnal activity surrounding his
convi ction. Walter may not raise this issue as it was not
chal lenged at either his sentencing hearing or on his direct
appeal . °

As Walter does not present any "clear evidence that the
district court abused its discretion by ordering the revocation,"5®
the order of the district court nust be affirmed. Further, as it
is clear that the above violations were "an adequate basis for the
district court's discretionary action of revoking probation,"’ we
need not reach Walter's other clains of error. Accordingly, the
judgnent of the district court revoking Walter's probation is

AFF| RMED.

SUnited States v. Irvin, 820 F.2d 110 (5th Cir. 1987).

United States v. Ramrez, 675 F.2d 707, 709 (5th Cr. 1982).

‘United States v. Turner, 741 F.2d 696, 698 (5th Cir. 1984).
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