IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40620
(Summary Cal endar)

M CHAEL TAYLOR,
Petitioner- Appel | ant,

ver sus

WAYNE SCOTT, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:93 CV 729)

) (February 7, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

M chael Tayl or, a Texas prisoner convicted of nurder, appeals
the district court's denial of his petition for a wit of habeas
corpus. W affirmthe judgnent of the district court.

FACTS

M chael Tayl or was convicted by jury of the nmurder of Kinberly
Grammer and sentenced to a 65-year term of inprisonnent. Taylor
filed a habeas petition in federal district court after several

unsuccessful petitions for direct appeal and for state habeas

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



corpus relief.!? Over Taylor's objections, the district court
adopted the report and recomendati on of the magi strate judge and
denied the petition on the nerits. Taylor appeal ed the denial, and
the district court granted a certificate of probable cause (CPC) to
appeal . The state waived exhaustion of state renedies. See

Fitzpatrick v. Procunier, 750 F.2d 473, 475-76 (5th G r. 1985).

Finding no reversible error, we affirm
DI SCUSSI ON

SUFFI I ENCY OF THE EVI DENCE

Tayl or asserts that the evidence was insufficient to support
his conviction for nurder. Tayl or argues that the evidence was
insufficient to prove that he caused G ammer's death. He argues
that the state failed to prove that Gamer died as a result of
blows fromhis hands and fists as alleged in the indictnent. He
contends that the pathologists were unable to determ ne the cause
of Grammer's death. Taylor also asserts that the evidence was
insufficient to prove that he know ngly caused Gramer's deat h.

The standard for testing the sufficiency of evidence in a
federal habeas review of a state court conviction is whether,

“after viewing the evidence in the |ight nost favorable to the

. Taylor's conviction was affirnmed by the 11th Court of
Appeal s of Texas in an unpublished opinion. The Texas Court of
Crim nal Appeals reversed and remanded for a determ nation
whet her the trial court's jury instructions were in error. Taylor
v. State, 769 S.W2d 232, 233-34 (Tex. Crim App. 1989). On
remand, the 11th Court of Appeals again affirnmed Taylor's
conviction. Taylor filed a second petition for discretionary
review which the Texas Court of Crimnal Appeals dism ssed as
inprovidently granted. He filed two applications for state wits
of habeas corpus, state papers, both of which were denied w thout
witten order.



prosecution, any rational trier of fact could have found the
essential elenents of the crinme beyond a reasonable doubt.'"

GQuzman v. Lensing, 934 F. 2d 80, 82 (5th CGr. 1991) (quoting Jackson

v. Virginia, 443 U S 307, 319, 99 S. . 2781, 61 L.Ed.2d 560

(1979)). This standard nust be applied with reference to the
substantive elenents of the crimnal offense as defined by state

law. Ishamyv. Collins, 905 F.2d 67, 69 (5th Cr. 1990).

The el enents of nurder under Texas law, at the tine of the
of fense of June 29, 1985, were that the defendant
(1) intentionally or knowi ngly, (2) caused, (3) the death of an
i ndi vidual. Tex. Penal Code Ann. 8§ 19.02(a)(1l) (West 1989). When,
as here, a state appellate court has reviewed the issue of the
sufficiency of the evidence, that court's determnationis entitled

to great weight in a federal habeas review. Porretto v. Stalder,

834 F.2d 461, 467 (5th Cr. 1987).

In evaluating the sufficiency of the evidence, it is not
necessary that the evidence exclude every reasonabl e hypot hesi s of
guilt, provided that a reasonable trier of fact could find that the

evi dence establishes guilt beyond a reasonable doubt. G bson v.

Collins, 947 F.2d 780, 782 n.1 (5th G r. 1991), cert. denied, 113
S.C. 102, 121 L.Ed.2d 61 (1992). Further, a sufficiency-of-the-
evi dence claim my be resol ved based on circunstantial evidence.

Schrader v. Witley, 904 F.2d 282, 287 (5th Cr.), cert. denied,

498 U.S. 903, 111 S.Ct. 265, 112 L.Ed.2d 221 (1990).

On habeas review by a federal court, a state court's factual

findings are "presunmed to be correct unless one of the



conditions under 28 U.S.C. 8§ 2254(d) applies. Sumer v. Mta, 449

U S 539, 550, 101 S.C. 764, 66 L.Ed.2d 722 (1981) (Sumer 1)
(quoting 8§ 2254); see 28 U S. C. 8§ 2254(d) (1988) (listing eight
grounds under which federal courts can set aside state court
findings on habeas review). The federal habeas corpus statute
requires federal courts to respect credibility determ nations nade

by the trier of fact. Penberton v. Collins, 991 F.2d 1218, 1225

(5th Gr. 1993), cert. denied, 114 S. C. 637, 126 L.Ed.2d 596

(1993).

The record reveals the followng facts: The night before the
mur der, Tayl or and G amrer visited Joanne Lunsford and her brot her,
Bill Banks, at the trailer of Lunsford and Banks. Lunsford noticed
during the visit that Gamer's face, arm and | egs were swol |l en,
that she had been crying, and that she appeared afraid of Tayl or.
The next norning, Lunsford and Banks found bl ood spots by the door
of their trailer and becanme concerned about G amer. Later that
day, Lunsford's neighbor, Billy Witehead, drove themto Taylor's
trailer to get Lunsford's car which had been parked there. They
knocked at the trailer door but received no answer. As they were
| eaving, Taylor's ex-wife drove up with Taylor in the car. Taylor
asked Lunsford and Banks if they had talked to Ganmer; they
replied by asking Tayl or where she was. Taylor said she was "beat
to death in the bathtub." Banks entered the trailer and heard
heavy breat hi ng. He saw G ammer in the bathtub, covered with
bl ood. She did not respond when Banks washed of f sone of the bl ood

of f her face.



Sheriff's deputies arrived at Taylor's trailer and asked him
the location of the hurt person; Taylor said that no one was hurt.
When Deputy Geneva Harris asked Tayl or where the victi mwas, Tayl or
said that she was in the bathtub with a bl oody nose. Deputy Harris
entered the trailer and saw dried blood on the floor. G amer was
br eat hi ng heavily and di d not respond when Deputy Harris call ed her
name. She was nude in the bathtub in about an inch and a half of
cold reddish colored water. Her face was swollen, an eye was
purpl e and swollen, her |ips here "enornous and busted," her body
was cut and bruised, and she was covered with bl ood. Wen Deputy
Ronnie MI | er asked Tayl or what happened, Tayl or responded that he
had hit her with his fist and gestured by raising his fists. Blood
and feces were on the passenger seat in Taylor's car.

Taylor testified as follows: He was uncl ear about what
happened because he had taken "Mandrex," an illegal drug. At about
4:00 A°M he awoke at Lunsford's trailer to find Gamer in bed
w th Banks. Although he and G anmer had an "open rel ationshi p," he
was angry because Grammer had not told him she was going into
Banks' bedroom He told G amrer they were | eaving, and he hel ped
G ammer onto a barstool. G amer was nude. Her bal ance was
unstable; she fell off the barstool, her nose began to bl eed, and
she seened to pass out. He fell as he carried her to his car. He
admtted that he hit her a fewtines in the car, with the back of
his hand. As he carried her into his trailer, he tripped over a dog
chain and fell on her. Her head hit the step. He fell a few nore

tinmes inside the trailer while carrying G ammer and noti ced that



she was bl eeding fromher nouth. Taylor testified that there were
bl ocks of time that he did not renmenber that night. He said that
he knew that at sone point he put G ammer in the bathtub and ran
sone col d water on her to wake her up, although he did not renenber
it clearly.

The trial testinony reveal ed the foll ow ng evidence regardi ng
the cause of Gammer's death: A physician who treated G ammer at
the hospital testified that a CAT scan of G amer's brain showed
massive swelling as well as "lakes of henorrhage throughout the
brain." He testified that the cause of Gammer's death was
"related to closed head injuries fromblunt traum." Al t hough he
acknowl edged that from just "purely nedical exam nation" it was
i npossi ble to determ ne what the blunt trauna was, he agreed that
the injuries were consistent with injuries caused by a person's
hand and fist. The doctor who perforned the autopsy on G anmrer
testified that the cause of Gammer's death was multiple trauma
injuries to Gammer's face which resulted in brain trauma and
henorrhage. He testified that the trauma was caused by a "severe
blow, a force, being inflicted on the face." He presuned that the
object used to inflict the blow was soft, such as a fist. O her
injuries, to Gamer's hip and buttocks, were consistent wth
i njuries caused by bei ng dragged over a rough object. He testified
that Grammer had been beaten to death.

On this record, we find that none of the 28 U S. C. 8§ 2254(d)

grounds for setting aside the state court's factual findings are



applicable. The record discloses sufficient evidence to support

the jury's guilty verdict.

STATEMENTS OF PURPORTED CONFESSI ON
Tayl or argues that testinony containinginproper referencesto
his guilt was admtted before the jury without a prior hearing

pursuant to Jackson v. Denno, 378 U.S. 368, 376-77, 84 S.Ct. 1774,

12 L. Ed. 2d 908 (1964). Specifically, he objects to the adm ssion
of testinony about the statenent he made to Lunsford, Banks, Billy
Wi t ehead, and Deputy Harris, about having hit or beat G amer.
In Jackson, 378 U. S. at 395-96, the Suprene Court held that
the trial judge nust determ ne the voluntariness of a confession
out of the jury's presence before the confession may be admtted at
trial. Jackson addresses a confession which invol ves state action.
In the instant case, only the testinony of Deputy Harris arguably
i nvol ved a state i nduced conf essi on. Assum ng, arquendo, that the
trial judge erred in failing to hold a hearing on the voluntariness
of this confession, habeas-corpus relief is not warranted if the

error is harm ess. See Brecht v. Abrahanson, us __ , 113

S.&. 1710, 1721-22, 123 L.Ed.2d 353 (1993). In a habeas
proceeding, atrial-type constitutional error is not harmess if it
"had substantial and injurious effect or influence in determning
the jury' s verdict." Id. at 1722 (internal quotations and citation
omtted).

The record contains evidence of Taylor's guilt which is

i ndependent of his purported confession. No evi dence indicated



that the purported statenent of confession was involuntary. Thus,
even if error, the trial judge's failure to hold a hearing on the
vol unt ari ness of his purported confession was harnmless. See id.;

see also, United States v. Renteria, 625 F.2d 1279, 1283 (5th Cr

1980) (noting in a direct crimnal case that, if a confession is

voluntary, failure to hold Jackson v. Denno hearing is harnl ess

error).
PHOTOGRAPHS

Tayl or argues that he was deni ed due process by the failure of
the trial court to grant a mstrial after prejudicial photographs
of the victims children were brought before the jury. At trial,
the state attenpted to admt into evidence phot ographs of G anmer's
children. Taylor's counsel objected to their adm ssion, and the
court sustained the objection. The prosecutor asked the wwtness to
descri be how G ammer was as a nother. Agai n, Taylor's counsel
obj ect ed. The court sustained the objection and instructed the
jury to disregard the question.? Taylor's counsel requested a
mstrial on the basis that the prosecution was trying to inflane
the jury by introducing inflanmmtory photographs of Ganmmer's
chi |l dren, whi ch request the court deni ed.

We review state court evidentiary rulings in a habeas petition
only if the error renders the entire trial fundanentally unfair.

Skillern v. Estelle, 720 F.2d 839, 852 (5th Cr. 1983), cert.

2 Juries are presuned to follow their instructions.
Ri chardson v. Marsh, 481 U. S. 200, 211, 107 S.C. 1702, 95
L. Ed. 2d 176 (1987).




denied, 469 U S 873, 105 S. . 224, 83 L.Ed.2d 153 (1984)
(citations omtted). "Thus, even the erroneous adm ssion of
prejudicial [evidence] does not justify habeas relief unless it is
material in the sense of a crucial, critical, highly significant
factor." Id. (citations and internal quotations omtted). In the
i nstant case, the objection to the adm ssion of the photographs was
sust ai ned and t he phot ographs were not admtted i nto evidence. The
record does not reveal, and Tayl or does not argue, that the jury
viewed the photographs. Due to the overwhelmng evidence of
Taylor's guilt, the chall enged photographs woul d not have been a
crucial or highly significant factor in Taylor's conviction even

had the jury seen them See Skillern, 720 F.2d at 852. W find no

reversible error.
CAUSE | NSTRUCTI ON

Tayl or argues that he was deni ed due process and a fair trial
by the jury instruction on cause. The purportedly erroneous jury
instruction provided that

[a] personis crimnally responsible if the result would
not have occurred but for his conduct, operating either
al one or concurrently wth another cause, unless the
concurrent cause was clearly sufficient to produce the
result and the <conduct of the defendant clearly
insufficient.?

A person is nevertheless crimnally responsible for
causing a result if the only difference between what
actually occurred and what he desired, contenplated, or
risked is that a different offense was conmtted.*

3 This language is the sane as Texas Penal Code § 6.04(a)
(West 1974 & Supp. 1994).

4 This language is the sane as Texas Penal Code § 6.04
(b) (1) (West 1974 & Supp. 1994).



He argues that the trial court erred in giving an abstract
i nstruction concerning causation and that the trial court erred in
failing to apply Texas Penal Code 8§ 6.04(a) to the facts. He also
argues that the trial court erred in instructing the jury pursuant
to Texas Penal Code § 6.04(b)(1) because this permtted the jury to
bootstrap an assault to a nurder.

To receive federal habeas relief, Taylor nust show that the
instruction was erroneous and "by itself so infected the entire
trial that the resulting conviction violates due process." Estelle
v. M@ire, 502 U.S. 62, _ , 112 S . C. 475, 482, 116 L. Ed.2d 385
(1991) (quoting Cupp v. Naughten, 414 U. S. 141, 147, 94 S. Ct. 396,

38 L.Ed.2d 368 (1973); internal quotations and citation omtted).

n>

The instruction may not be judged in artificial isolation,' but
must be considered in the context of the instructions as a whole
and the trial record.” 1d. |In addition, a review ng court nust
inquire " whether there is a reasonable likelihood that the jury
has applied the challenged instruction in a way' that violates the

Constitution."”™ [Id. (quoting Boyde v. California, 494 U S. 370

380, 110 S. . 1190, 108 L.Ed.2d 316 (1990)). Consi dering the
strength of the evidence against Tayl or, the purportedly erroneous
instruction did not so infect the entire trial that the resulting
conviction violated due process. Estelle, 112 S.Ct. at 482.
Tayl or al so argues that the trial court erred in instructing
the jury pursuant to 8 6.04(b) (1) wthout also instructing the jury
pursuant to 8 19.02(a)(2) and & 19.02(a)(3). Section 19.02(a)

provided that a person conmts nurder if he

10



(1) intentionally or know ngly causes the
deat h of an individual;

(2) Intends to cause serious bodily injury
and commts an act clearly dangerous to human
life that causes the death of an individual
or

(3) commts or attenpts to conmt a felony,

ot her t han vol unt ary or i nvol unt ary

mansl| aughter, and in the course of and in

furtherance of the conm ssion or attenpt, or

in imediate flight from the comm ssion or

attenpt, he conmmts or attenpts to commt an

act clearly dangerous to human life that

causes the death of an individual.
The jury was instructed pursuant to 8 19.02(a)(1). Tayl or has
provided no statutory or jurisprudential authority for his
assertion that the jury instructions should also have recited §
19.02(a)(2) and (3); nor has he provided any specific reasons for
the necessity of the inclusion of 8 19.02 (a)(2) and (3) in the
instructions. Thus, his argunent fails.

Li berally construed, see Price v. Digital Equip. Corp., 846

F.2d 1026, 1028 (5th Gr. 1988), Taylor's brief also argues that
the cause instruction deprived him of the opportunity to be
considered for the lesser included offense of voluntary
mansl aughter.> However, a | esser offense instruction on voluntary
mansl aughter was included in the jury instructions. That portion
of the jury instruction provided as foll ows:

[a] person commts the offense of voluntary
mansl aughter if he intentionally or know ngly

5 As the magi strate judge noted, Taylor failed to specify
vol untary mansl aughter as the |lesser included offense in his
8 2254 notion; nor has he done so on appeal; nonetheless Taylor's
objection at trial specified voluntary mansl aughter as the | esser
i ncl uded of f ense.

11



causes the death of an individual, except that
he causes the death wunder the i1immediate
i nfl uence of sudden passion arising from an
adequat e cause.
As the magistrate judge noted, in the habeas context, this
claimlacks nerit because a defendant has no constitutional right
to a lesser included offense instruction in a non-capital case.

See Valles v. Lynaugh, 835 F.2d 126, 127 (5th G r. 1988). The

magi strate judge also noted that Taylor presented no evidence to
support the inference that he acted under sudden passion in
response to adequate provocation so as to support only a voluntary
mansl aughter conviction. W find that habeas relief was properly
deni ed on this ground.
| NEFFECTI VE ASSI STANCE OF COUNSEL

Tayl or argues several bases for his assertion that his counsel
was i neffective. To establish anineffective-assistance-of-counsel
cl ai mTayl or nust denonstrate both that his attorney's performance
was deficient and that the deficient performance prejudiced his

def ense. Strickland v. Washi ngton, 466 U.S. 668, 687, 104 S. C.

2052, 80 L.Ed.2d 674 (1984). To establish deficient perfornmance,
Tayl or nmust show that his counsel's performance was deficient in
that it fell bel ow an objective standard of reasonabl eness and t hat

t he deficient performance prejudiced his defense. Strickland, 466

U S at 687-94. To establish prejudice he nust showthat counsel's
errors were so serious as to render "the result of the trial

unreliable or the proceeding fundanentally unfair." Lockhart v.

Fretwel |, US _ , 113 S. . 838, 844, 122 L.Ed.2d 180 (1993).

This Court indulges in "a strong presunption"” that counsel's

12



representation fell "within the wde range of reasonable

pr of essi onal conpetence." Bridge v. Lynaugh, 838 F.2d 770, 773

(5th Gr. 1988).

Tayl or argues that his counsel was ineffective for failingto
move for a directed verdict as the state failed to prove a prinma
facie case that he commtted nurder; specifically, that the state
failed to prove that he caused G ammer's death. However, as
di scussed above the evidence was sufficient wunder federal
constitutional standards to convict Taylor of nmurder. The evidence
also was sufficient under state |law standards even if the
applicable Texas law required that the evidence exclude every

reasonabl e hypothesis other than guilt. See Geesa v. State, 820

S.W2d 154, 156-58 (Tex. Crim App. 1991). Counsel is not required

to make futile notions or objections. Koch v. Puckett, 907 F.2d

524, 527 (5th CGir. 1990).

Tayl or argues that his counsel was ineffective for failing to
object to testinony that inplied that he admtted his guilt. Even
if we assune, argquendo, that Taylor's trial counsel was deficient
in not so objecting, the evidence of Taylor's guilt was
overwhel m ng such that the adm ssion of the statenments did not
render the trial unfair or the result unreliable; thus, Taylor has

failed to show prejudice. See Lockhart, 113 S. Ct. at 844.

Tayl or argues that his counsel was ineffective for failingto
object to testinony regarding Taylor's bad reputation during the
state's case in chief. Taylor testified at the trial. The

testinony about which he conplains was presented after he

13



testified, and it pertains to his reputation in the community for
truth and veracity. As the state convincingly argues, Taylor had
already put his reputation for truth in issue by testifying, and
the state was therefore entitled to present evidence concerning his

reput ation. Prescott v. State, 744 S.W2d 128, 130 (Tex. Crim

App. 1988). Counsel is not required to nmake futile notions or
obj ections. Koch, 907 F.2d at 527.

Tayl or argues that his counsel was ineffective for failing to
obj ect to statenents, nade by the prosecutor during argunent, which
viol ated his due process rights. In order to establish a clai mof
prosecutorial msconduct that violates the federal constitution,
t he def endant nust show that the prosecutor's remarks to the jury
were nore than undesirable or even universally condemabl e; they
must be so egregious that they rendered the entire trial so
fundanentally unfair as to make the resulting conviction a deni al

of due process. Darden v. Wainwight, 477 U S. 168, 178-81, 106

S.C. 2464, 91 L.Ed.2d 144 (1986), citing Donnelly V.

DeChristoforo, 416 U S. 637, 94 S.Ct. 1868, 40 L. Ed.2d 431 (1974).

Qur review of these coments reveals that, even if we assune,
arquendo, that the comments were i nproper under Texas | aw and t hat
failure to object tothemconstituted deficient performance, Tayl or
has not shown that the purported deficiency rendered his proceedi ng
fundanental ly unfair or the result unreliable. Lockhart, 113 S. C

at 844.

14



For the foregoing reasons, we are not persuaded by Taylor's
i neffective-assi stance-of-counsel argunent. Accordingly, this
ground presents no basis for habeas relief.
REASONABLE DOUBT | NSTRUCTI ON

Taylor argues that the trial court's reasonable doubt
instruction deprived him of a fair trial. Al t hough the jury
instruction did not include an explicit definition of reasonable
doubt, it did provide that:

[a] grand jury indictnent is a neans
whereby a Defendant is brought to trial in a
fel ony prosecution. It is not evidence of
guilt nor can it be considered by you in
passing wupon the issue of guilt of the
Def endant . The burden of proof in al
crim nal cases rests upon the State throughout
the trial, and never shifts to the Defendant.

All persons are presuned to be innocent
and no person may be convicted of an offense
unl ess each elenent of the offense is proved
beyond a reasonabl e doubt. The fact that he
has been arrested, confined, or indicted for,
or otherwi se charged with, the offense gives
rise to no inference of guilt at his trial
In case you have a reasonabl e doubt as to the
Defendant's quilt after considering all the
evi dence before you, and these instructions,
you will acquit him

This issue was not raised in the district court. Cenerally, we
need not address issues not considered by the district court.
"lIssues raised for the first tinme on appeal are not reviewabl e by
this [Clourt unless they involve purely | egal questions and failure

to consider themwould result in manifest injustice." Varnado v.

Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991). A constitutionally

defici ent reasonabl e-doubt instruction cannot be harm ess error.

15



Sullivan v. Louisiana, us _ , 113 S .. 2078, 124 L.Ed.2d

182 (1993).
At the tinme of Taylor's trial, Texas law did not require that

the trial court define reasonabl e doubt. Barnes v. State, 876

S.wW2d 316, 328 (Tex. Cim App.), cert. denied, 115 S C. 174

(1994). The instant instruction is not clearly defective under the
authority Taylor cites in support of his argunent on appeal. See,

e.qg., Ceesa, 820 S W2d at 163-65 (adopting requirenment of

definitional reasonable doubt instruction but I|imting the

retroactive applicability of the newrule); Derden v. MNeel, 978

F.2d 1453, 1458 (5th Gr. 1992), cert. denied, 113 S.C. 2928, 124

L. Ed. 2d 670 (1993) (an error of state lawrises to the level of a
federal due process violation only if it renders the state
procedures fundanentally unfair). Taylor has cited, and we have
found, no statutory or jurisprudential authority which indicates
that the instruction violates the federal constitution. Qur
refusal to consider the issue wll not result in manifest
injustice. Therefore, we do not address this issue.
FUNDAMENTALLY UNFAIR TRI AL

Finally, Taylor appears to argue that he was denied a
fundanentally fair trial because of the cunulative effect of the
above-described errors. W disagree. None of his alleged errors
underm ne the constitutional validity of his conviction. Taylor
has not denonstrated that his trial was fundanentally unfair. See

Derden, 978 F.2d at 1458.

16



CONCLUSI ON
The judgnent of the district court denying federal habeas

relief is AFFI RVED
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