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District Judge of the Southern District of Texas, sitting by
desi gnation



EDI TH H JONES, Circuit Judge: ™

This case involves determ nation of the estate and gift
tax due from the Estate of Gordon R MlLendon, a fabled Texas
br oadcaster. On March 5, 1986, MlLendon transferred certain
remai nder interests intwo famly partnerships to his son and to a
trust for the benefit of his daughters by neans of an annuity
arrangenent, reserving for hinself alife estate in each. He died
only five nonths later. Valuation and taxation of those interests
turns on the characterization of those interests, a question of
Texas limted partnership | aw, and on estinmation of McLendon's life
expect ancy. The Tax Court determ ned both these questions
adversely to the Estate and found that the Estate owed an
addi tional $1,461,005 in federal estate tax and $11, 165,696 in
federal gift taxes. For the follow ng reasons, we reverse.

| .
FACTS

In the early 1950s, Gordon and his father B.R MLendon
organi zed the 458-station Liberty Broadcasting System and for
thirty years Gordon was involved in the operation and ownershi p of
radi o and tel evision stations and novie theaters. Certain of these
busi ness operations were organi zed and adm ni stered in the formof
two famly-controlled partnerships -- Tri-State Theaters and The

McLendon Conpany. From stipulated facts, the Tax Court nade

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



vol um nous findings relating the basic structure and nature of
t hese partnerships,! a summary of which foll ows.

a. Tri-State Theaters -- By partnershi p agreenent dated
Decenber 10, 1981, Gordon and his son Gordon B. MlLendon, Jr.
("Bart"), as general partners, joined with Gordon's nother and
father, Jeanette and B.R MLendon, as limted partners, to forma
Texas limted partnership known as Tri-State Theaters. Thi s
limted partnership resulted fromthe restructuring of a general
partnership that had been owned by the MLendon famly since the
1930s. By the date of the disputed transfer, Mrch 5, 1986,
Gordon's nother and father had passed away and their estates had
elected toretaintheir interests in Tri-State. Gordon and Dor ot hy
M Manni ng were independent co-executors of B.R's estate. Bart
was the executor of Jeanette's estate.? Tri-State's principal
busi ness activities in 1986 were | easing of real estate for drive-
in theaters and managenent of its investnents.

The original partnership agreenent provided that the
general partners would have total control over all daily
partnership matters, and prohibited adm ssion of new |imted or

general partners without the consent of all partners. Tri-State

L See Opinion of the Tax Court, pp. 15-24.
2 On March 5, 1986, the Tri-State partnership interests were held as
fol | ows:
Ceneral Partners: GCordon 30%
Bar t 10%
Limted Partners: Estate of B. R 30%
(Gordon & Dorothy - coexecutors)
Estate of Jeanette 30%

(Bart - executor)
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Agreenent, 8§ 7.04. Further, the agreenent provided a right of
first refusal to the existing general partners before any transfer
or disposition of a partnership interest by any partner. § 9.04.
In the event of the death of a general partner, the surviving
general partner would have the right to purchase the decedent's
i nterest. However, the original agreenent <called for the
liquidation of the partnership at Gordon's death. § 10.01(c).

On May 30, 1985, Tri-State's partnership agreenent was
anmended to delete 8 10.01(c) (requiring liquidation on Gordon's
death) and to revise 8 9.04 such that a testanentary transfer of a
general partner's interest would not trigger the right of first
ref usal / buy- back provi sions. Jeanette passed away on July 25,
1985, but her estate elected to retain her interest in Tri-State.

On August 23, 1985, Gordon and Bart further anmended the
Tri-State |limted partnership agreenent to provide that upon
Gordon's death or disability, Bart would have sole and excl usive
managenent control of the partnership, and that Bart woul d have the
authority to expel any partner who mght institute | egal
proceedi ngs contesting his managerial decisions. Further, each
partner irrevocably wai ved the power to dissolve and term nate the
partnership and the right to seek a court decree of dissolution.
§ 10.01(c) (anended).

b. The MLendon Conpany -- By partnership agreenent
dated Novenber 20, 1972, Gordon and his parents fornmed a Texas
general partnership known as The MLendon Co. for the purpose of

assum ng the business theretofore conducted by The McLendon Corp.



By 1986, The McLendon Co. was operating primarily as an i nvestnent
conpany holding real estate, ancient coins and antiquities, and
short-term noney funds. The conpany had four enpl oyees incl uding
an accountant, two clerks, and a secretary. At the tinme of
formation, the partners' interests were held as follows: B.R held
50% Gordon held 49% and Jeanette held 1% Foll ow ng the deaths
of B.R and Jeanette, the partnership continued with the successors
ininterest of each of their estates (as above). As a consequence
of Texas community property | aws, each estate held a 25.5%i nt er est
in The McLendon Co. In August 1985, Gordon assigned a 3% percent
interest of The McLendon Co. to Bart. By the tine of the disputed

transfers, the interests in The McLendon Co. were held thus:

Gor don 46. 0%
Bart 3. 0%
Estate of B. R 25. 5%

(Gordon & Dorothy - coexecutors)

Estate of Jeanette 25.5%

(Bart - executor)
The original McLendon Co. agreenent provided for B.R and Gordon to
be managi ng partners. The McLendon Co. Partnership Agreenent § 6.
As in the Tri-State Agreenent, transfer of partnership interests
W t hout the consent of the other partners was prohibited. Also, in
the case of retirenent or death of a partner, the other partners
had first right to purchase the interests or termnate and
l'iquidate the partnership. 1d. On August 23, 1985, Gordon and
Bart executed amendnents that mrrored the anendnents to the Tri-

State agreenent (nmade the sane day). The anmendnents' preanble

noted a desire, acknow edged by the Tax Court, to protect control



of the partnership.® The anmendnents provided that Bart would be
t he sol e and excl usi ve managi ng partner on Gordon's death, and that
any partner contesting the managi ng partner's nmanagenent deci sions
was subject to expul sion by the managi ng partner (w thout causing
dissolution or Iliquidation of the partnership). Furt her, each
partner irrevocably waived the power to dissolve and term nate the
partnership as well as the right to seek a court decree for that
pur pose.

The Tax Court heard testinony fromJean Pal | as, now Chi ef
Financial Oficer for both partnerships. As an accountant with
Peat Marwi ck who prepared partnership returns for the partnerships
beginning in 1983, and later as a fulltinme enployee of the
partnerships, Pallas was famliar with the details of the famly's
financial and business matters. The Tax Court recounted:

Pallas was present at a neeting in August

1985, during which sone of the previously

descri bed anendnents to the Tri-State and

McLendon Co. partnership agreenents were

adopted. Pallas believed that the anmendnents

were adopted for the primary purpose of

ensuring that the partnershi ps would continue

in an orderly fashion with Bart firmy in

control. From Pallas' perspective, the

amendnents refl ected Gordon's concern that his

daughters did not possess the business acunen
needed to manage the partnerships. Pallas was

Specifically the preanbl e stated:

In order to provide strong, effective, consistent nmanagenent for

and thereby protect and preserve the assets of THE MCLENDON COWPANY,
the undersigned being all of the current partners of the

Par t ner shi p and havi ng agreed and hereby agreei ng, pursuant to Section
10 of the Partnership Agreenent, to continue the partnership with the
successors in interest of B.R MCLENDON and JEANETTE MCLENDON, both
deceased, do hereby anend the Partnership Agreenent as foll ows: .



al so aware that Gordon's daughters had caused

discord within the famly by bringing a

| awsuit against their maternal grandparents'

estates. Finally, Pallas believed that Gordon

was concerned that the executors naned in his

mother's wll, including his fornmer wife, were

not prepared to act in the best interests of

t he partnershi ps.

Opi nion of the Tax Court, p. 24.

c. CGordon's Medical Condition -- Gordon was di agnosed
W th esophageal cancer in May 1985. Although Gordon's condition
initially inproved foll ow ng radi ati on t herapy, the cancer recurred
in Septenber 1985. From October 1985 through April 1986, Gordon
recei ved six courses of chenotherapy from M D. Anderson's worl d-
renowned cancer treatnent facility. On Decenber 3, 1985, after
three courses of chenotherapy, Gordon's doctor wote on his
di scharge summary:

The patient had an esophagogastroduodenoscopy

on Novenber 26, 1985, and it showed conplete

endoscopic remssion confirmed by nultiple

bi opsies of the affected area.

On Decenber 5, 1985, Gordon attenpted suicide by shooting
hinmself in the head wwth a handgun. Gordon's note indicated his
belief that he would eventually succunb to the cancer and that he
did not want to prolong the suffering of his famly. After being
hospitalized for over a nonth for treatnent of injuries fromthe
failed suicide, Gordon began a fourth course of chenotherapy. In
| ate January 1986, on his return honme, Gordon received periodic in-
home exam nations and treatnent fromDr. Guebel. Dr. Guebel's

inpression at the tinme was that he was doing well.



In early February 1986, CGordon fell at honme and was
admtted to the hospital for treatnent of his injuries. On
February 14, 1986, whil e hospitalized, Gordon purportedly dictated*
a letter to Dr. Freireich, his oncologist, which evidenced a
renewed sense of confidence. Gordon stated that he was feeling
much better even though the chenotherapy was described as "very,
very debilitating." Stating that he was "beginning to nmake pl ans
for the rest of ny life," Gordon inquired specifically about his
"total rem ssion" and prognosis for the future asking, "Can | nake
| ong termplans?" Gordon's doctor responded on February 19, 1986.
Advi si ng agai nst further surgical procedures, the doctor noted:

The objective evidence that we have has

failed to denonstrate any residual disease

Thi s includes endoscopy with biopsies of the

esophagus whi ch have proven to be negative on

several occasions and the repeated x-ray
exam nations by CT scan which fail to revea

any evidence of residual nmalignancy. [ By]
clinical and | aboratory objective criteria,
the present condition of your illness nust be
characterized as "conplete rem ssion". The
word rem ssion is used advisedly, because the
risk of recurrence is still nuch in the

picture. On the other hand patients who are
cured of their disease are exclusively drawn
from the population of patients who have a
"conplete remssion." To state that
positively, you are certainly a candidate for
long term control which fulfills nedical and
lay criteria for curability. Unfortunately
the maturity and quantity of our clinical data
does not permt good estinmates of the risk of
recurrence in your specific instance. It is
therefore necessary for nme as a physician, to

4 The letter presented to the Tax Court was apparently dictated, but
never signed. The initials of Gordon's personal Secretary, Billie P. Cdom were on
the bottom of the letter. Qdom was not called to explain the circunstances
surrounding the letter. However, the record contains a responsive letter from
Cordon's doctor dated February 19, 1986, indicating receipt of a letter from Gordon
dat ed February 14, 1986.
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advi se you of the risk that the disease m ght
recur, but to state frankly and wthout
hesitation that the possibility that vyour
di sease has been permanently eradicated is
definite and significant and in 1Y
pr of essi onal opinion, should form the basis
for your planning for the future.

Si ncerely,
Em!| J. Freireich, MD., D Sc. (Hon.)

Gordon returned hone under 24-hour care froma staff of
private duty nurses. Notes taken by these nurses show that during
the period March 2 through March 5, 1986, Gordon was able to take
short wal ks and perform m nor tasks, but was at tinmes sick to his
stomach, was i n constant need of pain nedication, and was recei Vi ng
artificial sustenance to ensure proper caloric intake. Gordon was
exam ned at hone on March 5, 1986 by Dr. Guebel. It was Dr.
Gruebel's inpression at that tinme that Gordon was "markedly
i nproved” and in the best condition since he had cone into her care
in January. In late March, Gordon conpleted his final course of
chenot her apy.

In May 1986, tests revealed a recurrence. Treat nents
were di scontinued within a few weeks. After having survived | onger
than 75 percent of patients diagnosed with esophageal cancer,
Gordon died at hone on Septenber 14, 1986.

d. Gordon's WII -- Gordon executed his last will and
testanent on Cctober 24, 1985, nam ng Bart as i ndependent executor.
The w Il provided for several specific bequests to specific
i ndividuals, dividing the rest of his estate into five equal parts.
One-fifth was to be distributed to Gordon's grandchildren, one-
fifth to Bart, and the remaining three-fifths were to be held in

9



gradually liquidating trusts for the benefit of Gordon's three
daught ers.

e. The March 5, 1986 Annuity Transaction -- On March 5,
1986, Gordon, as annuitant, entered into a private annuity
agreenent with Bart (individually) and the McLendon Fanmily Trust?®
as obligors. Gordon sold remainder interests in certain of his
assets to the obligors in exchange for an initial paynment of
$250, 000 and annual payments for the rest of Gordon's life. Bart
purchased 25% of the interests and the MLendon Famly Trust
purchased 75% The ultimte purchase price was to be set by expert
i ndependent valuation in the near future.

The parties specifically described Gordon's assets to be
transferred in Exhibit Ato the annuity agreenent, which reads:

Assets . . . to be exchanged with the

bligors for a private annuity include a

remai nder interest only ([Gordon] retaining

the life interest) in the foll owm ng assets:

1. A thirty per cent (30% gener al

partnership interest in Tri-State Theaters, a

Texas limted partnership.

2. A forty-six percent (46% gener al

partnership interest in The McLendon Conpany,

a Texas general partnershinp.

3. Al of the outstanding shares of Gordon

B. MlLendon, Inc. (fornerly GSS, Inc.), a

Texas corporation.

4. Twenty (20) acres [ ] of undevel oped | and
situated in Denton County .

5 The trust was created the sanme day to gradually liquidate with
mandat ory di stributions to be nade equally to each of Gordon's three daughters over
17 years. Bart was naned trustee, with MBank Dallas, N A as successor trustee in
case Bart was unable to serve.
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5. All of the rights of Gordon B. MLendon

in the pension plan of The McLendon Conpany .
The aggregate value of the five assets listed in Exhibit A was
eventual |y determ ned for purposes of the Annuity Agreenent to be
$18, 363, 970; Gordon's partnership interests in Tri-State and The
McLendon Co. were val ued at $9, 500, 000 and $4, 200, 000 respectively.

As to the annuity, the parties specified in Exhibit A
t hat

[t] he value of the remainder interest to be

transferred to the obligors hereunder as a

percentage of the total value of the Property

shall be determ ned with reference to I nternal

Revenue Service tables relating to renai nder

interests. The anmount of the annual annuity

paynments shall be determned with reference to

I nternal Revenue Service life annuity tables.
Gordon was 65 years old on March 5, 1986, resulting in an actuari al
life expectancy of 15 years on the date of the agreenent. The
anount to be paid to Gordon under the agreenent was cal cul ated by
first conmputing the present value of a remainder interest in the
transferred assets. Wth the present value determned as
$5, 881,695, reference to IRS tables was made to determine the
appropriate annuity payment: $865,332. The obligors claimto have
made a suppl emental paynent of $600, 000 in Septenber 1986

f. Gordon's Federal Estate Tax Return -- The Estate paid
federal estate taxes in the ambunt of $636,590. Inplicit inits
return was the Estate's position that Gordon had received full and

fair consideration for the assets transferred in the annuity

agreenent .
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However, the Comm ssioner took a different view of the
val uation of the assets exchanged in the annuity agreenent. The
Commi ssioner found the values of the transferred Tri-State and
McLendon Co. partnership interests to be $43,940,952 and
$11, 375,516 (as opposed to the $9,500,000 and $4, 200,000 val ues
assigned by the parties to the annuity). Further, whereas the
parties to the agreenent assigned Gordon a |life expectancy of 15
years derived fromactuarial tables and prem sed the value of the
annui ty thereon, the Comm ssi oner viewed t he consi deration given as
nmerely the $250,000 initial paynent. Believing that the val ue of
the interests transferred was significantly greater than the val ue
of the consideration received, the Conm ssioner determ ned that the
annuity transfer was in part a gift, within the neaning of I.R C
8§ 2512(b) (West 1987), and accordingly, asserted a gift tax
deficiency against the estate. . R C 8§ 2501, et. seq. (West
1987). Further, the Conm ssioner asserted an estate tax deficiency
arising out of Gordon's retention of a life estate in the
transferred interests. |.R C 88 2001, 2036(a) (Wst 1987). The
Comm ssi on assessed substantial estate and gift tax deficiencies
and rel ated penal ties. The Est ate sought revi ew of the assessnent
by the United States Tax Court.

g. Ruling of the Tax Court -- The case was tried to the
Tax Court in March, 1992. The Estate argued that the Comm ssioner
overvalued the transferred interests by treating them as
"partnership interests" instead of nere "assignee interests in

partnership interests.” The Estate argued that although the
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agreenent on its face purported to transfer "partnership
interests,” such a transfer was prohibited by state |aw w thout
express consent of the other partners. Additionally, the Estate
def ended the use of the actuarial tables to value the annuity and
remai nder interests as proper, noting that at the date of the
agreenent Gordon's cancer was in rem ssion and his death was not
i mm nent .

The Tax Court issued an extensive nenorandum opinion
rejecting the Estate's principal contentions and inposing
deficiencies of over $12.5 mllion in additional federal estate and
gift tax, but no penalties. The Tax Court's hol ding was prem sed
on its finding that the annuity transaction was not "a bona fide

arms |l ength transaction free fromdonative intent," but instead an
agreenent entered "primarily for the purpose of achieving
testanentary objectives.” Opinion of the Tax Court, p. 72; 1d. at
51. Further, the Tax Court found that by neans of the annuity
agreenent, Gordon transferred partnership interests, not nere
assignee interests or nonetary interests in the partnership
interests. 1d. at 52-53. The court also rejected the Estate's
proposed application of the annuity tables, finding that departure
fromthe annuity tables was warranted in |ight of Gordon's nedi cal
condition. In summary, the court held:
The parties to the private annuity
agreenent understated the full fair market
value of the assets (including the two
partnership interests) that were the subject
of that agreenent. As of March 5, 1986, the
aggregate fair market value of the severa
assets in gquestion was $23,162,970. 00,
conpared with the $18, 362,970.00 figure used

13



by the parties to the agreenent. Further, the

val ue of a remainder interest in those assets

was understated as a consequence of Gordon's

use of the annuity tables in carrying out that

conput at i on. It necessarily follows that

Gordon did not receive adequate and ful

consideration in exchange for the property

interests that he transferred pursuant to the

private annuity agreenent.

G ven the relationship of the parties to

the private annuity agreenent, a presunption

arises that the difference in the consider-

ation received by Gordon and the value of the

property that he transferred represents a

taxable gift.
Id. at 70. Accordingly, the court held "that [ Gordon's estate] is
liable for Federal gift tax to the extent that the value of the
remai nder interest transferred by Gordon exceeds the $250, 000
anopunt that Gordon actually received at the tinme the private
annui ty agreenent was executed." |d. at 72. Also, the Tax Court
determ ned that Gordon's |ife estate in the partnership interests
was includable in Gordon's estate. Gordon's estate appeals from
the Tax Court's deci sion.

.
DI SCUSSI ON

Both the gift and estate tax issues turn on the fair
mar ket val ue of the interests transferred to Bart and the MLendon
Fam |y Trust. Gft tax liability may be assessed against a
transfer for | ess than adequate consideration. |.R C. 88 2501(a),

2512(b) (West 1987).°¢ Estate tax is payable if Gordon transferred

6 |.RC § 2512, entitled "Valuation of Gfts," provides in subsection (b):
(b) Wiere property is transferred for less than an
adequat e and full consideration in noney or noney's worth,
t hen the amobunt by which the value of the property

14



his partnership interests while retaining life estates and
continuing to enjoy the benefits of the assets, except in a case of
a bona fide sale for an adequate and full consideration. |I.R C 8§
2036(a) (West 1987).7 The gift and estate tax | aws are construed

in pari materia. Appellant challenges several of the Tax Court's

| egal conclusions and factual findings. This court reviews
decisions of the Tax Court applying the sane standards used in
reviewing a decision of the district court: Questions of |aw are
reviewed de novo; findings of fact are reviewed for clear error.

Estate of Hudgins v. C1.R, 57 F.3d 1393, 1396 (5th Gr. 1995).

a. Characterization of the Interests Transferred

Both the gift tax and estate tax issues turn on
categori zation of partnership interests Gordon transferred. The
Estate suggests that the interests transferred could only be
remai nders in "assignees' interests" in the partnerships, not the
actual partnership interests thenselves. Texas law, relied on by
the Estate, prohibits the transfer of partnership interests wthout

agreenent by the other partners. See, e.qd., Tex. Rev. QV. STAT. ANN.

exceeded the value of the consideration shall be deened a gift, and shall be
i ncluded in conputing the anpbunt of gifts nade during the cal endar year

" I.RC § 2036, entitled "Transfers with retained life estate," sets out
the general rule in subsection (a):
(a) General rule. -- The value of the gross estate shal

include the value of all property to the extent of any
interest therein of which the decedent has at any tine
made a transfer (except in case of a bona fide sale for an
adequate and full consideration in noney or noney's
worth), by trust or otherw se, under whi ch he has retained
for his Iife or for any period not ascertainable without
reference to his death or for any period which does not in
fact end before his death--

(1) the possession or enjoynent of, or the right to

the incone from the property, or

15



Art. 6132b, 88 18(g)® and 27(1)° (Vernon 1970). The Tax Court
initially noted that the private annuity did not appear to be an
arm s-length transaction and that "special scrutiny” was owed in
intrafamly transactions. The transaction, the Tax Court
concl uded, was the functional equivalent of a transfer of full
partnership interests, because

Bart, a general partner in both Tri-State and

McLendon Co., effectively controlled the

partnerships and served as attorney in fact

for Gordon, as trustee of the MLendon Famly
Trust, and as l|legal representative for his

grandparents' estates. In light of the
intrafamly nature of the transaction and
Bart's position of ultimate control, we

conclude that as a practical nmatter the
interests transferred by Gordon to Bart
(individually and as trustee) were the
equi val ent of partnership interests. In sum
to assune that Gordon nerely transferred
"assignee" interests would be to exalt form
over substance.

Opinion of the Tax Court, p. 53. But as the Comm ssioner now
concedes, these statenents are factually incorrect. On March 5,

1986, Bart was not a representative of the Estate of B.R , which

8 Section 18, titled "Rul es Determ ning Rights and Duties of Partners and

Enpl oyees" provi des:

(g) No person can becone a nenbership wi thout the consent
of all of the partners.

Section 27 of the Texas Uniform Partnership Act provides:

(1) A conveyance by a partner of his interest does not of
itsel f dissolve the partnership, nor, as agai nst the other
partners in the absence of agreenent, entitle the
assignee, during the continuance of the partnership, to
interfere in the nmmnagenent or administration of the
partnership business or affairs; it nerely entitles the
assignee to receive in accordance with his contract the
profits to which the assigning partner would ot herw se be
entitled and, for any ot her purpose, to require reasonable
i nformati on or account of the partnership transactions and
to make reasonabl e i nspection of the partnership books.

16



held a 30% limted partnership stake in Tri-State and a 25.5%
general partnership stake in The MLendon Co. As noted above
Gordon and Dor ot hy Manni ng were co-executors of B.R 's estate. The
Commi ssioner responds that this error is insignificant because
Gordon m ght have acted as a representative of the Estate of B. R
I n essence, the Conm ssioner argues that because Gordon and Bart
had the capacity to represent the other partners, all partners
gave their effective consents to Gordon's transfer of his
i nterests.

The Tax Court attributed sonme weight to the evidence
showi ng that the purpose of the transactions was to mnimze
control by Gordon's daughters while giving theman equal share of
the inconme. Consequently, the court did not utterly disregard the
transfers as urged by the Conm ssioner but treated them under the
respective partnership agreenents, as a default, in the case of
Tri-State, see Article I X, 8 9.04 of the Tri-State Agreenment, and
a prohibited sale or assignnent, in the case of The McLendon Co.,
see The McLendon Co. Agreenent, 88 6 & 10. Significantly, the Tax
Court did not discuss Texas partnership law, but rested its hol ding
entirely on its view of the parties' docunents and rel ationshi ps.
Also significant in our view is the Tax Court's reluctance to
characterize the annuity transaction as a contrivance to avoid
estate taxes. The Court's opinion alludes in many ways to the
maneuvering of the transactions in the direction of tax-avoi dance
(e.g., the secretary's failure to testify about Gordon's letter to

hi s doctor, the doctor's optimstic reply, the aggressive val uation
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of interests), but the court never finds that Gordon and Bart
perpetrated a sham W are therefore inclined to take the parties’
docunent ati on at face val ue.

Viewi ng the transaction at face value, it is evident that
the Tax Court's neglect of Texas |aw was unfortunate. The Tax
Court does not sit to create its own rul es of business organi zati on
gover nance. Were the Internal Revenue Code has not superseded
state | aw, the tax consequences of a transacti on nust depend on the
nature of the deal under state |aw. Accordingly, we | ook to Texas
|aw as wel |l as the various agreenents to evaluate the transactions
execut ed anong Gordon, Bart and the Trust.

Gordon assigned remainder interests in the two
partnerships, along with other property, to Bart and the MLendon
Fam |y Trust in exchange for the annuity. The Tax Court gauged the
effect of the transfers by the fact that the Annuity Agreenent
assigned renmai nder interests in assets, including a"thirty percent
(30% gener al partnership interest in Tri-State Theatres
[ partnership]" and a "forty-six percent (46% general partnership
interest in The MLendon Conpany [partnership].” Because no
reference was made to "assignee" interests in describing the
partnership interests transferred, the Tax Court reasoned, the
Annui ty Agreenent must have transferred renmai nder interests in the
full general partnership interests. The Court also believed that
the signatures of Gordon and Bart, standing alone, evinced the

practical wunaninmous consent of the partners to this transfer.
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These concl usi ons do not accurately reflect the parties' intentions
or capacities when placed agai nst the background of state |aw
First, neither partnership agreenent permtted sale or
transfer of partnership interests without consent of the partners.
No person coul d demand adm ssion to the partnership unl ess consent
was granted by all the partners, in the case of Tri-State, §8 7.04
of the partnership agreenent, or by the partners of the MLendon
Conmpany, 8 6. Texas lawreinforced this right of exclusivity, born
of the intimate nature of the partnership relationship and the
apparent authority of each partner to conduct partnership business.

Thomas v. Anerican Nat'l. Bank, 704 S.W2d, 321, 323 (Tex. 1986).

The Conmm ssioner agrees that if, under Texas law, a partner
attenpts to transfer a general partnership interest wthout the
ot her partners' consent, the transferred interest is an assignee
interest, limtedto the non-control right to receive distributions
from the partnershinp. IRS Brief at 17, n.16, and 29-30 citing
Thomas, supra; Tex. Rev. Cv. Stat. Ann. art 6132b § 27(1); Art.

6132a § 20(c).1'°

The question, then, is whether consent of all the
partners was given to Gordon to transfer remai nder interests in his
full general partnership interests. The Tax Court inputed consent
by virtue of the signatures to the Annuity Agreenent of Bart
individually and for the McLendon Fam |y Trust, and Gordon. [In our

view, the inputation was erroneous. The Annuity Agreenent does not

10 At the time the Annuity Agreement was executed, Texas had not yet
adopted the Revised Limted Partnership Act, Tex. Rev. Gv. Stat. Ann. art. 6132a-1
(Supp. 1995).
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purport to be a docunent signed or consented to by either
partnership. Neither Bart nor Gordon signed as partners in Tri-
State or The MLendon Conpany. More significantly, there is no
signature of approval by the Estate of B.R or Jeannette, although
those entities remained as partners in each partnershinp. The
absence of these approvals is no nere technical oversight. First,
ot her partnershi p docunents, such as the anendnents of August 1985,
were signed formally by all affected partners as partners. Second,
as the Conm ssioner concedes, Bart is not an executor of B.R's
estate and had no authority to bind that interest. There is no
formal consent of all the partners.

| nputi ng consent of all the partners to Bart's individual
si gnature because of his portfolio of responsibilitiesinTri-State
and The MLendon Conpany contradicts the principle expressed in

Estate of Bright v. United States, 682 F.2d 999 (5th Cr. 1981) (en

banc), that the character of a transfer will not be interpreted
specially for estate tax purposes because of its intrafamly
nature. Although Bright's precise issue of valuation is not before
this court, the principle of treating ownership interests in
cl osely hel d conpani es according to objectivecriteriais generally
relevant. The objective criteria here are specified by Texas | aw
governing transfers of partnership interests.

Further, construing the Annuity Agreenent to effect
transfers of remainder interests in the general partnership
interests rather than assignee interests also underm nes Gordon's

admtted estate planning goal. The Tax Court acknow edged t hat
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Gordon did not want his daughters to participate in nmanagenent of
the estate assets and erected various devices in the partnership
docunents to prevent managenent interference by the daughters or
the estate partners. |If the McLendon Fam |y Trust succeeded to a
general partnership position, however, Bart's exclusive nanagenent
rights would be inperilled by his sisters' denonstrat ed
l'itigiousness. Only by relegating the McLendon Famly Trust, a
liquidating trust, to an assignee role would Bart's control remain
secure. The Tax Court's findings thus fail to enforce the only
readi ng of the Annuity Agreenent that is consistent with Gordon's
intent.

b. Proper Use of Actuarial Tables for Valuation of the
Remai nder Interests

Havi ng determ ned the nature of the partnership interests
transferred, we nust di scuss the value of the renmai nder interest in
assignee interests in those partnership interests. Section
25.2512-5, Gft Tax Regs., contains actuarial tables to assist in
the conputation of the fair market value of annuities, life
estates, terns for years, remainders, and reversions transferred
af ter Novenber 30, 1983 and before May 1, 1989. The Estate and the
Comm ssi oner di sagree whether the actuarial tables were properly
applied in conputing the value of the renmainder interests and the

annuity agreenent for which they were exchanged.

1 The Tax Court |ays sone enphasis on the fact that Gordon intended to

di spose of his interests in a manner substantially equivalent to that provided in
his will, and the Conm ssioner contends that the transfer of assignee interests in
the partnership interests does not conport with Gordon's design of leaving his
property to his children and grandchildren in equal shares. We di sagree. The
practical effect of transferring assignee interests in partnershipinterests was to
grant the devisees all the rights, save control, that they woul d ot herw se enjoy.
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The Tax Court correctly noted that the use of actuari al
tables to determ ne the present value of future interests has been
recogni zed and approved for nmany years. The tables "afford a
reasonabl e norm and sone degree of certainty in ascertaining the
value of property and the consequent tax liabilities of

beneficiaries thereof."” Mam Beach First Nat'l Bank v. United

States, 443 F.2d 116 (5th Cr. 1971); see also Bank of California

v. United States, 672 F.2d 758, 760 (9th Cr. 1982) ("The approach

[ espoused in Rev. Ruling 80-80] is sound. It reflects an inportant
princi pl e enunci ated t hroughout the case: actuarial tables provide
a needed degree of certainty and adm ni strative conveni ence.").

It is only where the established facts are
sufficient to justify a departure from the
Regul ations that exceptions are allowed. Such
exceptions have been recognized where the
death of a life tenant 1is immnent or
predi ct abl e. See, for exanple, Estate of
Nellie H Jennings, 10 T.C 323 (1948), where
at the tine of the decedent's death the life
tenant, who died two nonths thereafter, was
hel pl ess, with a conplete [ oss of nenory and
al nost total paralysis as the result of a
cerebral attack; or Estate of John P. Hoel zel

28 T.C. 384 (1957), where the beneficiary at
the tinme of the decedent's death was suffering
froman i ncurabl e and i noperabl e cancer of the
I ung and her surgeon and physician were both
of the opinion that she would die wthin a
year. |In such exceptional cases, the val ue of
the remai nder interest nay be determned with
reference to the actual physical condition of
the beneficiary rather than by exclusive use

of the established nortality tables. See
Revenue Ruling 66-307, 1966-2 Cum Bull., p.
429.

M am Beach, 443 F.2d at 120. Revenue Ruling 80-80, 1980-1 C. B

194, successor to Revenue Ruling 66-307 cited in Mam Beach,

provides in pertinent part:
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[ T]he current actuari al tables in the
regul ations shall be applied if valuation of
an individual's life interest is required for
purposes of the federal estate or gift taxes
unl ess the individual is known to have been
afflicted, at the tinme of transfer, with an
i ncurabl e physical condition that is in such
an advanced stage that death is clearly
i m nent . Death is not clearly immnent if
there is a reasonable possibility of surviva

for nore than a brief period. For exanpl e

death is not clearly inmm nent if the
i ndi vidual may survive for a year or nore and
if such a possibility is not so renote as to
be negligible. If the evidence indicates that
the decedent wll survive for less than a
year, no inference should be drawn that death
W Il be regarded as clearly inmm nent, because
this question depends on all the facts and
ci rcunst ances.

The Tax Court's only analysis of Revenue Ruling 80-80 takes pl ace
in a footnote where the court noted the perm ssible exception to
use of the actuarial tables for those with an incurable physical
condition at an advanced stage where death was clearly inmnent.
The court also noted that the actuarial tables may nevert hel ess be
used in cases where the individual may survive for a year or nore.
Curiously, the Tax Court then found that the Comm ssioner's
rejection of the tables was reasonable "in light of the evidence
presented regarding Gordon's nedical condition.”™ Opinion of the
Tax Court, pp. 58-59 n.17. The court did not find that Gordon's
death was clearly inmnent. On the contrary, the court
acknow edged that there was not a certainty of inmnent death on
March 5, 1986. | ndeed, after reviewing the extensive nedical
expert testinony, the Tax Court found Gordon's |ife expectancy on
that date to be one year. Id. at 70. Though the court found
Gordon was "an increasingly sick man" and "the overall trend was
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one of fairly rapid deterioration," see id. at 69, these findings
do not suffice to paint this as an "exceptional case" where death
was imm nent or clearly predictable.

This case is distinguishable from the Jennings and

Hoel zel cases di scussed in Mam Beach. Gordon was not disabled in

a way conparable to Jennings, nor were his doctors certain of the
recurrence and ultimate termnal nature of his cancer as were
Hoel zel 's. > G ven that the court found Gordon's life expectancy
to be one year, and that the facts do not suggest that Gordon's
death was clearly immnent as of March 5, 1986, we reject the
notion that the Tax Court or the Conm ssioner had the discretionto
di savow the actuarial tables in this case. "The nere fact that a
life tenant is suffering froman incurable fatal disease is not by

itself enough to justify departure from the actuarial tables."”

Bank of California, 672 F.2d at 760. The Tax Court's hol ding
supporting the Conm ssioner's rejection of the estate's use of the
actuarial tables is reversed as matter of |law as inconsistent with
Revenue Ruling 80-80, and the rel evant case | aw.

C. Validity of the Annuity Transaction

It follows fromthe previous discussion that the Annuity
Agr eenent shoul d not have been di scounted by the Tax Court because

of the alleged inadequate consideration for which Bart and the

12 Probabilities are not sufficient. The tables are adequate for

situations where there are probabilities of disease or death. Departure fromthe
tables is reserved for those cases where death is "clearly i mrnent or predictable."
For exanple, in Mani_ Beach, the beneficiary was afflicted with serious and chronic
nmedi cal conditions, none of which had advanced to a terminal stage at the tine of
transfer. 443 F.2d at 120. The Fifth Crcuit in that case reversed an attenpted
departure fromthe tables. I d.
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McLendon Fam |y Trust becane obliged. The value of the assets sold
by Gordon were |ower and the consideration contracted for was
hi gher than the Tax Court acknow edged. Consequent |y, Gordon
negotiated full and adequate consideration for the assets he sold
subject to the Annuity Agreenent.!® There is no basis for assessing
gift tax liability pursuant to 8 2501. Likew se, the Comm ssi oner
did not correctly include in CGordon's estate the assets sold
pursuant to the Annuity Agreenent. Under 26 U S.C. 8§ 2036(a), the
fact that CGordon reserved a life estate -- selling an assignee
interest not in his entire partnership interest but only in his
remai nder interest -- does not result in retention of the val ue of
his "partner's" interest in his taxable estate. Consequently, no
i ssue arises under 26 U S.C. 8§ 2036(a).
L1,
CONCLUSI ON

The remai ning Tax Court findings regarding the gift tax
and the estate tax all depend on the findings which we have above
found to be in error. Having determ ned that under Texas |aw the
Annuity Agreenent nerely transferred assignee interests in the two
partnerships and that the actuarial tables were properly used to
val ue the annuity, we REVERSE the decision of the Tax Court and

REMAND for further proceedi ngs consistent herewth.

13 The Conmi ssi oner does not appear to contend that if its positions on

the nature of the interests transferred and the use of the actuarial tables are
rejected, then full and adequate consideration was still not paid
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