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PER CURI AM *

Kenneth Richard pleaded guilty to a two-count information
charging himw th distribution of cocai ne base (Count 1) and noney
| aundering (Count 1[1). The district court sentenced himto 240
nmont hs i npri sonnment on Count | and 240 nont hs i npri sonment on Count
1. Twenty-two nonths of the sentence on count Il was to run
consecutively to the sentence on Count |, for a total period of

i nprisonment of 262 nonths.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession. "Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Ri chard appeals his sentence, asserting that the district
court erred in its relevant conduct determnation, in denying his
request for a hearing on the reliability of hearsay information in
the presentence investigation report (PSR), and in its
determ nation that he was an organi zer or | eader. Ri chard al so
contends that the district court msapplied the guidelines by
sentencing himto the maxi num sentence on Count I1. Fi ndi ng no
error in either the district court's factual and | ega
determnations or inits application of the guidelines, we affirm

FACTS

Ri chard was i ndicted on four counts of distribution of cocaine
base. This indictnent arose out of an investigation by the FB
into Richard' s drug-trafficking activities. On Septenber 16, 1992,
the FBI used a confidential informant (Cl) who purchased crack
cocai ne fromRi chard. The CI again purchased crack fromRi chard on
Cct ober 22, 1992, Cctober 23, 1992, and February 11, 1993. Richard
plead guilty to an information which charged one count of
distribution of cocaine base and one count of noney | aunderi ng.
However, the PSR describes the follow ng other drug activities in
whi ch Richard was all egedly invol ved:

1) I'n June of 1991, Richard hired Anthony More as a courier
and supplied Moore with cocaine fromJune 1991 to August 1991. On
Septenber 4, 1991, Beaunont police found crack in a search of
Moore's residence and busi ness. Moore received this crack from
Ri chard. Moore continued to receive crack and cocai ne powder from
Richard from Septenber to approximtely Decenber 1991. Duri ng
January 1992, Richard brought 8 kil os of powder cocaine to More's



resi dence and told Mbore that he expected to nmake a big profit from
its redistribution.

2) On June 13, 1991, in Abbeville, Louisiana, police officers
st opped a vehicl e occupi ed by Cassandra Cooper and recovered crack
cocai ne. Cooper stated that she received the crack in Beaunont,
Texas, from Richard, who instructed her to transport it to
Abbevi | | e.

3) On August 21, 1991, Special Custons Service Agent Stan
Daspit received information froma Cl that R chard was transporting
a large quantity of cocaine from Houston to Beaunont in a certain
vehicle. Later that day, |aw enforcenent officers observed that
vehi cl e parked at an apartnent in Beaunont, got search and arrest
warrants, and attenpted unsuccessfully to arrest Richard. Richard
got away, but a search of the vehicle and apartnent yiel ded powder
cocai ne and ot her evidence of drug-trafficking.

4) On March 18, 1993, |aw enforcenent officers in O ange
County, Texas, stopped a vehicle driven by Leo Maj or, who possessed
10 crack cocaine cookies. Major told officers that the crack was
given to him by R chard to transport to Louisiana, and Mjor
descri bed his knowl edge of Richard's drug-trafficking activities.

Richard was indicted for four offenses of possession of
cocaine with intent to distribute which occurred during Septenber
t hrough Cctober 1992 and in February 1993. Pursuant to a plea
agreenent, he pleaded guilty to an information which charged only
t he Septenber 1992 possession of cocaine wwth intent to distribute

(Count 1), and a February 1993 noney | aundering charge (Count [1).



Based wupon <crimnal activity described in the indictnent,
i nformation, and PSR, Ri chard was sentenced to serve 240 nont hs on
each count. Al but 22 nonths of the two sentences were to run
concurrently for a total of 262 nonths inprisonnent.

Al t hough he concedes that the crimnal activity alleged inthe
indictnment is relevant conduct, Richard challenges the district
court's use of the anmount of cocaine from the other crimna
activity, alleged in the PSR, in calculating his U S S .G § 1B1.3
rel evant conduct. He also challenges the district court's use of
the other alleged crimnal activity in its US S G § 3Bl. 1(c)
determ nation that he was a | eader or organizer. Finally, R chard
asserts that his sentence on Count |l was a m sapplication of the
gui delines. W disagree.

DI SCUSSI ON
RELEVANT CONDUCT AND EVI DENTI ARY HEARI NG

According to the PSR, Richard was engaged in the |large scale
di stribution of cocaine fromat |east June 1991, to March 18, 1993.
The PSR indicates that during this tinme, Richard was responsible
for the distribution of approximately 10.5 kil os of cocai ne powder
and 1.75 kilos of crack cocaine. The probation officer used these
quantities of cocaine in recomending a base offense |level for
Richard pursuant to U S S. G § 1Bl1.3(a)(1)(A) and (a)(2), the
rel evant conduct gui deli ne.

Ri chard argues that the district court erred in finding that
quantities of powder cocaine and cocaine base described in the

presentence report (PSR), which were not involved in the charged



of fenses, were relevant conduct. He contends that these other
quantities were not related to the offense of conviction. He
argues that the district court failed to weigh the U S.S.G § 1B1.3
elements of simlarity, regularity, and tenporal proximty. He
also argues that the information in the presentence report
regardi ng these ot her quantities of drugs was not reliable, that it
was based on uncorroborated hearsay, and that the court erred in
failing to conduct an evidentiary hearing.

Ri chard objected to the PSR, arguing that the anounts of
cocaine attributed to himby More, Cooper, Daspit, and Maj or were
not relevant conduct under § 1B1. 3. He also challenged the
reliability of the information provided by More.

The district court found that the facts in the PSR were
reliable, adopted the PSR, and found that the conduct in question
was rel evant conduct. The court's finding of relevant conduct was
based on its determ nation that R chard had furni shed drugs in the
Beaunont area with considerable regularity and had been engaged in
a common schene of transporting and selling drugs in this area for
a long period of tine. The court further found that the
i nformation provided by Moore had sufficient indiciaof reliability
and trustworthi ness and that Mbore was a credi bl e wi t ness, based on
the court's observation of More's testinony in another trial. The
court thus denied R chard's request to probe thereliability of the
i nformati on provided by More in the PSR by cross-exam ning Moore
in an evidentiary hearing.

The first step is to determne whether the district court



properly relied on the information in the PSR wthout an
evidentiary hearing. A district court's denial of an evidentiary

hearing is reviewed for abuse of discretion. United States v.

Pol ogruto, 914 F.2d 67, 69 (5th Gr. 1990). A presentence report
generally bears sufficient indicia of reliability to be considered
as evidence by the district court in resolving disputed facts

United States v. Mintoya-Otiz, 7 F.3d 1171, 1180 (5th Gr. 1993)

(quoting United States v. Robins, 978 F.2d 881, 889 (5th Cr.

1992)). A district court may adopt facts contained in the PSR
w thout further inquiry if the facts have an adequate evidentiary
basi s and t he def endant does not present rebuttal evidence. United

States v. Puig-Infante, 19 F. 3d 929, 943 (5th Cr.), cert. denied,

115 S. . 180, 130 L.Ed.2d 115 (1994). The defendant bears the
burden of showing that the information in the PSR relied on by the
district court is materially untrue. |[d.

Ri chard requested an opportunity to cross-exanm ne More. He
did not offer to present any evidence to rebut the information
provi ded by Moore in the PSR He denied More's allegations and
asserted t hrough argunent by his attorney that Mdore was |ying, but
he did not offer his own sworn testinony. A defendant's unsworn
assertions do not have sufficient indiciaof reliability and should
generally not be considered by the district court in making its

factual findings. United States v. Alfaro, 919 F. 2d 962, 966 (5th

Gr. 1990).1

. But see U.S. v. Ashburn, 20 F.3d 1336, 1349 & n.15 (5th
r.), vacated and reinstated in part on rehearing en banc, 38
3d 803 (5th Gr. 1994) (Where we questioned, but did not
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Because the district court specifically noted that it had the
opportunity to observe and eval uate Miore's credibility in another
trial, this is not an instance of sole reliance upon the PSR s
hearsay information: the district court evaluated the credibility
of the declarant, not nerely of the declaration. Mireover, Ri chard
does not challenge the reliability of sonme of the other simlar
crimnal activity alleged in the PSR  Under these circunstances,
it is difficult to conclude that the district court abused its
discretion in denying R chard an evidentiary hearing, in finding
the facts in the PSR to be reliable, and in adopting the PSR
reconmendat i on.

W now turn to examne whether this challenged crimnal
activity was relevant conduct wunder § 1Bl.3. Unadj udi cat ed
extraneous offenses nmay be considered by the court as relevant
conduct in determning a defendant's offense level. Application
Note 3, US. SSG 8§ 1B1.3; U S.S.G § 3D1.2(d). Relevant conduct
includes quantities of drugs not specified in the count of
conviction, if they were part of the sanme course of conduct or part

of a common schene or plan as the count of conviction.

8§ 1Bl.3(a)(2); United States v. Bryant, 991 F.2d 171, 177 (5th
Cr. 1993). In determ ning whether conduct is "relevant,” this
Court considers the simlarity, regularity, and tenporal proximty

of the conduct. United States v. Bethley, 973 F.2d 396, 401 (5th

Cr. 1992), cert. denied, 113 S. C. 1323, 122 L.Ed.2d 709 (1993)

address en banc, the reliability of unsworn assertions in a PSR
provi ded by a co-defendant who was not avail able for cross-
exam nation).



(citing United States v. Hahn, 960 F.2d 903, 910 (9th Cr. 1992)).

A district court's factual findings regarding rel evant conduct are
reviewed for clear error. Bryant, 991 F.2d at 177. A factua
finding is not clearly erroneous if it is plausible in light of the

record read as a whole. Puig-Infante, 1d. at 942; United States v.

Wiitlow, 979 F.2d 1008, 1011 (5th GCr. 1992).

The of fense of conviction occurred on Septenber 16, 1992 and
i nvol ved Richard distributing cocai ne base. The conduct which
Ri chard contends cannot be considered relevant conduct occurred
between June 1991 and January 1992 (Moore); on June 13, 1991
(Cooper); on August 21, 1991 (Daspit); and on Mrch 18, 1993
(Major). The longest gap between the chall enged conduct and the
of fense conduct is the eight nonths between January 1992 and
Sept enber 1992. The conduct on each occasion involved Richard
provi di ng cocai ne base to another person for redistribution.

Having found no error in the district court's determ nation
that the PSR information was sufficiently reliable, we conclude
that its finding that R chard had furni shed drugs in the Beaunont
area with considerable regularity and had been engaged in a common
schene of transporting and selling drugs in this area for a |ong
period of tinme is supported by the record. Accordi ngly, the
district court's determnation that this comon schenme of conduct
was relevant within the nmeaning of 8§ 1B1.3, is not clearly

erroneous. See and conpare, Robins, 978 F.2d at 889-90 (where

evi dence showed that the defendant had carried on a |arge-scale

marijuana trafficking business for a nunber of years, the



transaction for which he was convicted did not reflect the ful
scale of his activities, and the simlar transactions were held to
be appropriately considered by the district court in calculating
the quantity of marijuana for sentencing purposes.)

ORGANI ZER/ LEADER

Ri chard argues that the district court erred in increasing his
of fense | evel two levels pursuant to U S.S.G 8§ 3B1.1(c) for being
an organi zer or |eader. The PSR recomended t he adj ust nent because
Ri chard enployed Mwore and Mjor to transport crack cocaine.
Ri chard objected, arguing that the court could not consider
collateral conduct in assessing his role in the offense, that
Moore's and Major's statenents in the PSR supporting the adj ust nent
were unreliable and not relevant conduct, and that he and Mj or
were equal ly cul pable. The district court denied the objection and
found that the evidence clearly showed that R chard used More and
Maj or as couriers to further his drug-trafficking activities.

The sentencing guidelines provide for a two |level increase in
the offense level "[i]f the defendant was an organi zer, | eader
manager, or supervisor in any crimnal activity."

§ 3Bl.1(c). A district court's factual finding that a defendant
was an organizer or leader is reviewed for clear error. Pui g-
Infante, 19 F.3d at 944. The district court's consideration of
rel evant conduct in making this factual finding is an application
of the guidelines which is reviewed fully for errors of law, with

due deference to the district court. United States v. Sanders, 942

F.2d 894, 897 (5th Cr. 1991); Robins, 978 F.2d at 889.



The district court's consideration of Richard' s relevant
conduct, as described by Moore and Major in the PSR, in determ ning
whether Richard was an organizer or |eader was a correct
application of the guidelines. "The determ nation of a defendant's
role in the offense is to be nmade on the basis of all conduct
wi thin the scope of 8§ 1B1.3 (Relevant Conduct) . . . and not solely
on the basis of elenments and acts cited in the count of
conviction." U S. S.G Chapter 3, Pt.B, intro.coment.; Montoya-
Otiz, 7 F.3d at 1180-81.

The PSR reveals that R chard hired More as a courier to
assist in his drug-trafficking activities, and that Richard gave
cocaine to Major and paid himto transport cocaine to Louisiana.
Recruitment of acconplices, as well as the degree of decision
maki ng and organizing, are factors to consider in determning
whet her a defendant is an organi zer or |eader. 8§ 3Bl1.1, comment.
(n.4). The district court's finding that R chard was an organi zer
or | eader by using Mbore and Major as couriers to further his drug-
trafficking activities is not clearly erroneous.

SENTENCI NG ON MULTI PLE COUNTS

Ri chard argues that the district court erred in assessing a
sentence of 240 nonths on Count |Il. He contends that his sentence
on Count 11 should have been within the guideline range for Count
1, 70-87 nonths, based on an offense |evel of 25.

Richard did not raise this issue in the district court.

Al t hough the PSR did not reveal that the guidelines would call for
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a sentence of 240 nonths on Count 1I, and the sentencing
recommendation was not available to Richard, he should have
objected at the tinme the district court inposed the sentence.
Because he failed to do so, this issue is reviewed for plain error.

See United States v. Rodriguez, 15 F.3d 408, 414 (5th Gr. 1994)

(Plain error standard applied, where the PSR did not nmake a
recommendation on the fine and defendant failed to object when the
fine was i nposed).

Parties are required to challenge errors in the district
court. When a defendant in a crimnal case has forfeited an error
by failing to object, this Court may renmedy the error only in the
nmost exceptional case. Rodriguez, 15 F.3d at 414. See also,

United States v. Q ano, us __ , 113Ss . 1770, 1777-79, 123

L. Ed. 2d 508 (1993).

Ri chard has not shown any error. Hs argunent fails to
account for the fact that he was sentenced pursuant to the rules
for multiple counts, which required the cal culation of a conbined
of fense | evel for both counts pursuant to 88 3D1.1-4. Hi s conbined
of fense | evel for Counts | and Il before adjustnent for acceptance
of responsibility was 40, and his guideline range for both counts
was 262-327 nonths. The statutory maxi num on each count was 20
years, or 240 nonths. 21 U S.C. 8§ 841(b)(1)(C and 18 U. S.C
8§ 1956(a)(1)(B)(i). The district court correctly inposed the
statutory maxi num 240 nonths, on both counts, with part of the
sentence to run consecutively to achieve the total punishnent of

262 nonths. See Commentary, U S.S.G § 5GlL. 2.
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CONCLUSI ON

W AFFIRM Ri chard's sentence for the foregoing reasons.
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