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PER CURI AM *
BACKGROUND

In a consolidated trial, Tiffany Shephard and Andre Routt were
convicted by jury of conspiracy to possess wth intent to

distribute five kilogranms or nore of cocaine. Shephard was

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



sentenced to 290 nonths inprisonnment and five years supervised
rel ease. Routt was sentenced to life inprisonnent and five years
supervi sed rel ease. Both defendants tinely appeal ed.

OPI NI ON

During voir dire, the governnent noved to excuse venireman
McCray for cause. Routt and Shephard objected, requesting the
opportunity to question MCray to determne the possibility of
rehabilitation. The court granted the governnent's notion w thout
all ow ng any further questioning.

Routt argues that he was deprived of a fair trial by an
inpartial jury because the district court excused a venirenman who
di d not denonstrate bias w thout affordi ng Routt the opportunity to
present further questions. Shephard incorporates Routt's argunent
by reference.

Absent an abuse of discretion, this court defers to the
judgnent of the district court as to the conduct and scope of voir

dire. United States v. Rodriguez, 993 F.2d 1170, 1176 (5th Cir.

1993), cert. denied, 114 S. C. 1547 (1994). This court reviews

the district court's ruling as to a venireman's inpartiality only

for mani fest abuse of discretion. United States v. Minoz, 15 F. 3d

395, 397 (5th Gir.), cert. denied, 114 S. Ct. 2149 (1994).

Despite its inportance, the adequacy of voir dire is not
easily subject to appellate review. The trial judge's
function at this point inthe trial is not unlike that of
the jurors later on in the trial. Both nust reach
conclusions as toinpartiality and credibility by relying
on their own evaluations of deneanor evidence and of
responses to questions.

Rosal es-Lopez v. United States, 451 U. S. 182, 188 (1981).




The questioning of venireman McCray transpired as foll ows:

M5. BALDO: Anyone in the roomwho . . . has sone type
of strong religious beliefs or convictions and you j ust
feel that cannot sit in judgnent of another person?
Because, of course, that is what you woul d be doi ng, you
woul d have to listen to the evidence and nake a judgnent
or determnation as to whether they're guilty or not
guilty. Yes, sir?

Mc CRAY: It would be kind of hard for ne to nmake a
j udgnent agai nst another person and | didn't really know
it. | nmean, | would have to definitely knowit.

M5. BALDO Ckay. So you think you mght, M. MCray,
you mght have to raise the governnent's burden, you
m ght have to know a hundred percent before you --

McCRAY: | nean, now, that's just ny way. | nean, this
is me.

In crimnal cases, the governnent holds the burden to prove
every elenent of the charged crine beyond a reasonable doubt.

United States v. Crain, 33 F.3d 480, 486 (5th Cr. 1994), cert.

denied, 115 S. . 1142 (1995).

Gven juror MCray's statenent that he would hold the
governnent to a higher burden of proof and the district court's
observation of his deneanor and credibility, the district court did
not conmt a manifest abuse of discretion in dismssing juror
McCray for cause wthout the opportunity for additional

questioning. Drew v. Collins, 964 F.2d 411, 417 (5th Gr. 1992),

cert. denied, 113 S. C. 3044 (1993).

Shephard argues that she was denied a fair trial because the
district court inproperly all owed evi dence regardi ng conspiratori al

activities, extraneous offenses, and other bad acts commtted by

IMs. Baldo represented the United States at trial.
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herself and others at tines outside those alleged in the
i ndi ctnment, January 1, 1991, to May 1992.

Al t hough Shephard does not cite her argunent to specific
testinony, it is assuned that she refers to governnent wtnesses
Delvin Livingston, Earl Riptoe, and Gerald Duffy, who testified
about conspiracy acts invol vi ng Shephard that occurred before 1991.
Specifically, the witnesses testified that beginning in the late
1980s, Shephard's hone was the contact point for those involved in
the conspiracy. Shephard arranged neetings between dealers from
M ssi ssi ppi and |l ocal distributors, allowed the out-of-town deal ers
to stay in her hone and make transactions there, and occasionally
cooked the cocaine in her hone.

The district court allowed the evidence under Fed. R Evid.
404(b) because it established notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident. The court granted Shephard a runni ng objection as to all
of the evidence admtted.

The proper test to apply in deciding the adm ssibility of

ot her acts depends on whether the offered evidence is "intrinsic"

or "extrinsic." United States v. Wllians, 900 F. 2d 823, 825 (5th

n >

Cir. 1990). Evidence of extraneous acts is intrinsic' when the
evi dence of the other act and the evidence of the crinme charged are
“inextricably intertwined" or both acts are part of a “single
crimnal episode' or the other acts were necessary prelimnaries

to the crine charged.” Id. Rul e 404(b) does not apply to

intrinsic evidence. United States v. Ridl ehuber, 11 F. 3d 516, 521




(5th Gr. 1993). Although the governnent's testinonial evidence
may be viewed as describing acts that are intertwned wth the
charged conspiracy, the testinony related to acts not charged in
the indictnent that are chronologically renote to the conspiracy
all eged. Thus, the evidence will be analyzed as extrinsic. See
Wllians, 900 F.2d at 824-25.

"Evi dence of other crines, wongs, or acts is not adm ssible
to prove the character of a person in order to show action in
conformty therewth. It may, however, be adm ssible for other
pur poses, such as proof of notive, opportunity, i ntent,
preparation, plan, know edge, identity, or absence of m stake or
accident. . . ." Fed. R Evid. 404(b). This court reviews the
district court's decision whether to admt Rule 404(b) evidence

under a hei ghtened abuse of discretion standard. United States v.

Carrillo, 981 F.2d 772, 774 (5th Cr. 1993).

Before adm tting extrinsic of fense evi dence under Rul e 404(b),
the court nmust first determne (i) that the evidence is relevant to
an issue other than the defendant's character, and (2) that the
evi dence possesses probative value that is not substantially
out wei ghed by the danger of undue prejudice and neets the other

requi renents of Fed. R Evid. 403. United States v. Beechum 582

F.2d 898, 911 (5th Cr. 1978) (en banc), cert. denied, 440 U. S. 920

(1979). Character evidence is not excluded because it has no
probative value, but because it may lead a jury to convict the
accused on the ground of bad character deserving punishnent

regardless of guilt. Carrillo, 981 F.2d at 774.



If an extrinsic offense requires the sane intent as the
charged offense and the jury could find that the defendant
commtted the extrinsic offense, then the extrinsic offense is
rel evant to an i ssue other than the defendant's character, and the
first prong is satisfied. Beechum 582 F.2d at 911-13. "In every
conspiracy case . . . a not guilty plea renders the defendant's
intent a material issue and inposes a difficult burden on the
gover nnment . Evi dence of such extrinsic offenses as nmay be
probative of a defendant's state of mnd is adm ssible unless he

“affirmatively take[s] the issue of intent out of the case

United States v. Roberts, 619 F.2d 379, 383 (5th Gr. 1980) (quoti ng

United States v. Wllians, 577 F.2d 188 (2d Cr.), cert. denied,

439 U. S. 868 (1978)). However, the district court nust stil
"wei gh the probative value of the extrinsic evidence against its
prejudicial effect.” |d.

Shephard placed the issue of intent before the court by
entering a not-quilty plea. Shephard's prior involvenent in the
conspi racy was rel evant and probative of her intent. The probative
value of admtting such evidence was not outweighed by any
prejudicial effect because the extrinsic evidence revealed acts
identical to those for which Shephard was on trial and there was

little other i ndependent evidence of intent. See Roberts, 619 F. 2d

at 383-84. Additionally, the district court repeatedly instructed

the jury and limted the use of the extrinsic evidence.



The district court did not abuse its discretion by admtting
t he evi dence of Shephard's extraneous acts relative to her role in
t he conspiracy.

Before trial, Shephard requested information concerning any
Rul e 404(b) evidence that the governnent planned to offer at trial.
The governnent advised Shephard that it would elicit Rule 404(b)
testinony from R ptoe and Duffy, but failed to disclose that it
woul d al so present such testinony fromlLivingston. The governnment
did advise Shephard that Livingston would testify. Bef ore
Li vi ngston' s testinony, Shephard objected to the adm ssion of any
Rul e 404(b) evidence due to insufficient notice. The district
court determ ned that Shephard was not unduly prejudiced by the
|ate notice and overruled the objection, allow ng Livingston to
testify to the extraneous offenses.

Shephard argues that the district court erred when it all owed
Rul e 404(b) testinony fromLivingston because t he governnent fail ed
to provide adequate notice of such testinony, denying her a fair
trial.

A district court "holds great latitude in the managenent of

the discovery process.” United States v. Ellender, 947 F.2d 748,
756 (5th Gr. 1991) (citing FED. R CRM P. 16(d)(2)). This court
will reviewalleged errors in the adm nistration of discovery rul es
under an abuse-of-discretion standard and "wi Il not reverse on that
basis unl ess a defendant establishes prejudice to his substanti al
rights.” Id. Li kewi se, district courts retain wde |atitude

regardi ng the extent and scope of cross-exam nation. See United




States v. Barksdale-Contreras, 972 F.2d 111, 115 (5th Gr. 1992),

cert. denied, 113 S. C. 1060 (1993).

Al t hough Shephard alleges that she was denied a fair tria
because she could not prepare an adequate defense, she does not
adequately establish any denial of her substantial rights.
Li vingston's testinony corroborated Duffy and Ri ptoe's testinony,
of whi ch Shephard received proper notice. Livingston's testinony
concentrated on Routt's role in the conspiracy, and he spoke very
little as to Shephard's involvenent. Additionally, the district
court allowed Shephard the opportunity to recall Livingston |ater
inthetrial for further cross-exam nation. Shephard did not avai
herself of this opportunity. The district court did not abuse its
discretion in allowng the testinony despite short notice.

Routt also objects that the district court considered
uni ndi cted and tenporal ly renote previous acts when determ ning his
base offense level for sentencing. Based on testinony of
cooperating wtnesses, the Probation Oficer concluded that Routt
participated in an on-going schene to distribute crack cocaine
since 1987, interrupted only by his incarceration fromJuly 1990 to
February 1991. The Probation Oficer counted these previous acts
as "rel evant conduct" and i ncluded t he associ at ed anount of cocai ne
(4,363.3 kilograns) in Routt's base offense level. [d. at | 34.
Routt objected to the inclusion of the previous conduct, arguing
that it was not relevant within the neaning of US S G 8§
1B1. 3(a)(2) because it did not pass the test of simlarity,

regularity, or proximty. Adopting the factual findings of the



Presentence Investigation Report (PSR), the district court
overruled Routt's objection, finding that the 4,363.3 kil ograns
were attributable to Routt's crimnal behavior and that the
previ ous behavi or passed the test of 8§ 1Bl1.3(a)(2).

This court will uphold a district court's sentence as |ong as
it is acorrect application of the sentencing guidelines to factual

findings that are not clearly erroneous. United States v.

Regi ster, 931 F.2d 308, 313 (5th Gr. 1991). The district court's
application of the guidelines, however, is reviewed de novo.

United States v. Palner, 31 F.3d 259, 261 (5th Gr. 1994). A

district court may adopt facts contained in the PSR w thout further
inquiry if the facts have an adequate evidentiary basis and the

def endant does not present rebuttal evidence. United States V.

Pui g-Infante, 19 F. 3d 929, 943 (5th Cir.), cert. denied, 115 S .

180 (1994). A defendant who objects to consideration of
information by the sentencing court bears the burden of proving
that the information is "materially wuntrue, inaccurate or
unreliable.” United States v. Angulo, 927 F.2d 202, 205 (5th Cr
1991).

Routt did not offer evidence at sentencing to dispute the
accuracy or reliability of the information related in the PSR
Thus, the district court's factual findings are not clearly
erroneous.

Routt argues that the district court's application of the
gui delines was i n error because the previ ous conduct was tenporally

renote to the alleged conduct and involved different people and,



thus, should not be viewed as relevant conduct. Unadj udi cat ed
extraneous offenses nmay be considered by the court as relevant
conduct in determning a defendant's offense level. § 1Bl1.3(a)(2);

United States v. Bryant, 991 F.2d 171, 177 (5th Cr. 1993).

Rel evant conduct includes quantities of drugs not specified in the
count of conviction, if they were part of the sanme course of
conduct or part of a commopn schene or plan as the count of
conviction. 1d.

To determ ne whether certain prior conduct qualifies as
relevant under 8§ 1B1.3(a)(2), this court nust consider the
simlarity, regularity, and tenporal proximty of the conduct.

United States v. Bethley, 973 F.2d 396, 401 (5th Gr. 1992), cert.

denied, 113 S. C. 1323 (1993). Wen the conduct alleged to be
relevant is tenporally renote from the conduct underlying the
conviction, and the relevance of the extraneous conduct depends
primarily on its simlarity to the conviction. It is not enough
that the extraneous conduct nerely anmobunts to the sane offense.

United States v. Fagan, No. 92-1996, slip op. at 8 (5th Cr. Sept.

2, 1993) (unpublished). Rather, the district court nust consider
whet her specific simlarities exist between the offense of
conviction and the tenporally renote conduct. Id. A district
court's factual findings regarding relevant conduct are reviewed
for clear error. Bryant, 991 F.2d at 177.

The conduct in the indictnment, of which Routt was found
guilty, occurred between January 1, 1991, and My 1992. The

chal | enged conduct occurred fromlate 1980s to January 1991. The
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district court found the challenged conduct to satisfy tenpora
proximty because the evidence showed that Routt "continuously

dealt drugs by way of cooking crack cocaine or distributing crack

cocai ne or powder cocaine from 1987 until the date that he was
inprisoned . . . [and] it is reasonable to assune that had he not
been incarcerated he would have still been dealing drugs." The

district court considered the previous conduct to be simlar
because the evidence showed that all of the individuals nanmed in
the indictnent were also participants in his activities from
January of 1991 to May of 1992, the tine franme listed in the
i ndi ct nent.

The evidence revealed that Routt's involvenent in cocaine
distribution beginning in 1987 was continuous and unequivocal.
Routt's previous conduct involved the sanme contacts and
distributors as his previous conduct and he perfornmed the sane
function and role in the conspiracy. Thus, the quantities of drugs
i ncluded in the base of fense | evel cal cul ati on but not specified in
the count of conviction were part of the sane course of conduct or
part of a common schene or plan as the count of conviction. See
Bryant, 991 F.2d at 77.

Al t hough Routt's activity mght be considered tenporally
renote, the district court was not clearly erroneous in finding
that it was sufficiently simlar to be considered rel evant conduct
under 8§ 1Bl1.3(a)(2). See Fagan, No. 92-1996, slip op. at 8-10
(activity 2%years previous was tenporally renote, but sufficiently

simlar).
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The district court's finding that Routt's previous conduct was
relevant to the offense of conviction is not clearly erroneous.

AFF| RMED.
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