IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40539
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
UVAR SHUKI R MUHAMVAD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93- CR-30040-01)

(February 3, 1995)
Bef ore JOHNSON, W ENER, and STEWART, Circuit Judges.
JOHNSON, Circuit Judge:?

This is a crimnal case in which Umar Shukir Mihanmad
("Muhammad") appeals the district court's sentence on the grounds
that the court erred in calculating the drug anounts attri butable
t o Muhanmad and i n nmaki ng an upward adj ustnent for aggravating role
in the underlying offense. Because we cannot find any clear error
inthe district court's cal cul ati ons or aggravation adjustnent, we

affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to this Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



|. Facts and Procedural History

Muhamuad? appeals the sentence he received after pleading
guilty to conspiracy to distribute cocaine and cocai ne base. He
was arrested along wth co-defendant, Jeannette Phillips
("Phillips"), after a federal and state i nvestigation reveal ed t hat
he had been trafficking cocaine in the Tallulah, Louisiana area.

I n February of 1993, a confidential informant ("Cl")® advi sed
a Louisiana state crimnal investigator that Mihanmad had been
dealing large quantities of cocaine and had "fronted" the CIl with
five ounces of rock cocaine. The CI told the investigator that
Muhamuad was expecting a $3, 000 paynment on the "front" soon. Upon
further investigation, officers discovered that only one-hal f ounce
of the original five ounce "front" remained. Evidently, the Cl's
brot hers had al ready pai d Muhanmad $2, 000 i n cash and two and one-
hal f ounces had been sold for $2,500 in cash. The Cl had in his
possession the $2,500 cash which he received as paynent for the
cocai ne. Thus, operating under the presunption that the other four
and one-hal f ounces had al ready been sold, the officers seized the
remai ni ng one-half ounce of cocaine along with the cash.

The police had the Cl deliver $2,000 of the seized cash to
Phillips on her promse that she would deliver the nobney to

Muhamrad as further paynent on the "front." Oficers then observed

2Muhanmad was known as Donal d Ray Washington until he legally
changed his nane to Umar Shukir Mihammad while in prison

SThe FBI had received assistance fromthis Cl before. I n
fact, the FBI agents had purchased 68. 33 grans of cocai ne base from
Muhammad on October 9, 1991, with the Cl's assi stance.
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co-defendant Phillips deliver the $2,000 cash to Muhanmad. Sever al
days later, the officers paid the renmaining $1,000 to Mihammad
t hrough undercover operations and the Cl. Wen this $1, 000 paynent
was made to Muhammad, Muhamrad proceeded to front one and one-hal f
ounces of crack cocai ne and one ounce of cocai ne powder to the Cl.*
On February 9, the C contacted Muhammad at Phillips' residence and
paid Muhammad $2,500 for the crack cocaine and cocai ne powder
Muhammad had nost recently fronted to the Cl

Pursuant to the above transactions, the police arrested
Muhammad and obtained a search warrant for Phillips' residence.
Wi | e executing the search warrant, the police | ocated and sei zed
a small plastic container holding an unidentified fine white powder
and a shoe box containing $2,500 in cash.

The CI told the investigators that the CI had previously
purchased | arger quantities of cocai ne fromMhamuad, but that nore
recently the quantities avail able for purchase had di m ni shed. The
Cl attributed the dimnishnment in available cocaine to the fact
that Muhammad now had several street dealers selling for him
Additionally, the Cl told the police investigators that Phillips
often delivered cocaine on Muhammad's behalf and also received
paynment on his behalf, frequently at her residence.

Pursuant to a witten plea agreenent, Mihammad plead guilty to
one count of conspiracy to distribute cocaine and cocai ne base.

However, at sentencing Mihanmad objected to the pre-sentence

“The cocaine was |ater analyzed to be 32.35 grans of crack
cocai ne and 27.05 grans of cocai ne powder.
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report's ("PSR') cal culation cocaine attributable to him He al so
objected to the upward adjustnent to his offense level for his
having had an aggravating role. The district court overruled
Muhamrad' s obj ecti ons and adopted the PSR The district court then
sentenced Mihanmmad to one hundred sixty-eight nmont hs  of
i nprisonment followed by three years of supervised release.
Muhammad now appeal s the sentence, arguing that the district court
erred by mscalculating the anobunt of cocaine and crack
attributable to himand by adjusting his sentence on the grounds
that he played an aggravating role in the offense.
1. Discussion

The Court will uphold a sentence under the Cuidelines unless
it was inposed in violation of the law, inposed as a result of an
i ncorrect application of the sentencing guidelines; or outside the
range of the applicable sentencing guideline and is unreasonabl e.
United States v. Howard, 991 F.2d 195, 199 (5th Cr.), cert.
denied, 114 S. C. 395 (1993). Application of the guidelines is a
question of |aw subject to de novo review by this Court. |Id.
However, this Court reviews a district court's factual findings
concerning the quantity of drugs attributable to a defendant for
clear error. United States v. Eastland, 989 F.2d 760, 767 (5th
Cr.), cert. denied, 114 S. C. 246 (1993). This Court also
applies the clear error standard in evaluating a district court's
determnation as to the role of the defendant in the offense. See
United States v. Alfardo, 919 F.2d 962, 966 (5th Gr. 1990). The

Court will affirmas harnl ess an erroneous sentence if the Court is



persuaded that the district court would have assessed the sane
sentence if the error had not occurred. United States v. Tello, 9
F.3d 1119, 1131-32 (5th Cr. 1993).

A Drug Quantity Cal cul ati on.

Muhammad argues that the district court erred in calcul ating
t he anount of crack and cocaine involved in the offense on three
different bases. Each of these bases wll be analyzed
i ndi vi dual ly.

1. Al l eged Error in Attributing Five Qunces to Mihammad.

The Sent enci ng Qui deli nes nake clear that "[w] here there is no
drug sei zure or the anobunt seized does not reflect the scale of the
of fense the court shall approximate the quantity of the controlled
subst ance. " UusS SG § 2D1.1, coment, n.12. The court may
consider the price generally obtained for the controll ed substance
in making this determnation. |[d.

Muhammad argues that the district court clearly erred in
attributing five ounces of cocaine from the February 3, 1993
transaction to him given that only one-half of an ounce was
actually seized. This argunent fails because there was nore than
sufficient evidence, in addition to the anount of drugs actually
sei zed from Muhanmmad, on which the district court could base its
drug quantity finding. At the sentencing hearing, the district
court heard testinony from a |aw enforcenent agent that the
remai ni ng four and one-half ounces of crack cocai ne had probably
been sold by the confidential informant and his associates prior to

the seizure of the one-half ounce. Addi tionally, agents also



testified that approximately $4,500 was paid to Mihammad for the
four and one-half ounces of crack—an anobunt consistent with the
"going rate" of that particular drug quantity. 1In |light of such
circunstantial evidence, it cannot be said that the district court
clearly erred in finding the drug quantity to be five ounces.

2. Al | eged Lack of a Certain Source for the Crack Cocai ne.

Muhammad al so argues that the cocaine from the February 9,
1993, transaction could not be attributed to hi mbecause there was
no explanation given in the PSR or in the hearing establishing him
as the source of the drugs. This argunent is without nerit given
that the PSR states that the cocai ne Muhanmmad | eft at the Cl's hone
was seized and subjected to |aboratory analysis. The |aboratory
tests established that the substance Miuhanmad delivered was, in
fact, cocaine.?®

3. Use of Incorrect Anmpbunts in Cal cul ations.

Muhammad al so argues that the district court erred by using
i ncorrect drug anounts to nmake its sentencing cal culations. Even
if Muhammad is correct in believing the cal cul ati ons were based on
erroneous anounts, the error was harnl ess because the anounts

asserted to be the correct ones would still have led to the sane

That the facts on which the district court relied in
est abl i shing Muhammad as the source of the cocaine were set forth
in the PSR instead of during a formal hearing does not dimnish
their reliability. A PSR generally bears sufficient indicia of
reliability to be considered as evidence by the trial judge in
meking the factual determnation required by the Guidelines.
United States v. Elwod, 999 F.2d 814, 817 (5th Cr. 1993).
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sentence. ®
1. Sentencing Departure for Aggravating Rol e.

Gui deline section 3B1.1(c) requires a two-level increase in a
defendant's offense level if the defendant was an organizer,
| eader, manager, or supervisor of the crimnal activity. U S S G
8§ 3B1.1(c). Factors for consideration in nmaking an aggravation
adj ustnent include: the exercise of decision-nmaking authority, the
nature of the participation in the offense, and the degree of
control and authority over others. United States v. Al varado, 898
F.2d 987, 993 (5th Gr. 1990). As the party seeking the
adj ustnment, the Governnent nust establish the factual predicate
justifying the adjustnent by a preponderance of relevant and
sufficiently reliable evidence. Elwod, 999 F.2d at 817.

The PSR reveals that Jeanette Phillips delivered cocaine for
Muhammad on nunerous occasions and that Mihammad used Phillip's
residence to receive paynent for the cocaine. Muhanmad al so
"fronted" cocaine to the CI. Further, the C told | aw enforcenent
agents that Muhanmmad had approximately el even individuals selling
drugs on his behalf. Based on this evidence, the district court
did not clearly err by determ ning that Muhammad had an aggravati ng

role in the offense.

8Using either the district court's or Mihammd's sets of
nunbers, the total attributable amount results in a calculation
equi valent to well over 4,000 kilogranms of marijuana. Since all
anounts of marijuana between 3,000 and 10, 000 kil ograns result in
an of fense | evel of 34, any error which nay have been nmade by the
district court had no effect on the cal cul ati on of Mihammad' s base
of fense | evel .



I11. Concl usion
Because we do not find that the district court clearly erred
either in calculating the anmount of cocaine attributable to
Muhammad or in finding Muhammad to have pl ayed an aggravating rol e
in the offense, we nust affirm

AFFI RVED.



