IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40502

Summary Cal endar

SUNI L JANMES,
Petiti oner,

ver sus
| MM GRATI ON AND NATURALI ZATI ON

SERVI CE
Respondent .

Petition for Review of an O der of
the Board of Inmgration Appeal s
(A40 345 875)

(Novenber 7, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Sunil Janes seeks review of a decision by the Board of
| mm gration Appeals affirmng an immgration judge's order of
deportati on. W find no error in the decision below and

accordingly affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| .

Suni| James, a native and citizen of India, was admtted to
the United States in 1987. On Septenber 15, 1993, he was convicted
of delivery of a controlled substance. |In subsequent deportation
proceedings, an immgration judge (l1J) found Janmes deportable
pursuant to 8 U.S.C. 88 1251(a)(2)(B) (i), 1251(a)(2)(A)(iii). The
Board of Imm gration Appeals affirned.

1.

Janes clains that he did not know ngly waive his statutory
right to counsel at the deportation hearing, because he m stakenly
t hought that the proceeding was only prelimnary. W find Janes
claimw thout merit.

The record reflects that the I J explained to Janes the nature
and pur pose of the deportation hearing, informed himof his rights,
including his right to counsel, and asked himif he understood his
rights. The |J also indicated that she would postpone the
proceedi ngs so that Janes could retain or consult with an attorney.
Janes, however, indicated that he wunderstood his rights and
declined the invitation to seek representation. There is no
indicationin the record that this waiver was anyt hi ng but know ng.

I n any event, Janes was not prejudi ced by absence of counsel.
Janes admtted at the hearing that he was convicted of delivery of
a control |l ed substance. Moreover, the governnent introduced Janes'
record of conviction. Janmes, however, argues that failure to have
counsel at the deportation hearing was harnful because counsel

woul d have notified the court that Janmes has filed a petition for



writ of habeas corpus chall enging his conviction. This argunent is
unavai | i ng. A post-conviction attack, w thout nore, does not
negate the finality of a crimnal conviction for deportation

purposes. Martinez-Mntoya v. INS, 904 F.2d 1018, 1025 (5th Cr

1990); Okabe v. INS, 671 F.2d 863, 865 (5th Cr. 1982). For

pur poses of the deportation hearing, Janes' conviction was final.

AFFI RVED.



