IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40485
Summary Cal endar

GEORGE KUPARADZE
Petiti oner,

V.

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE

Respondent .

Petition for Review of an Order
of the Board of Imm gration Appeals
(A22-541-996)

(Decenber 29, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *
Petitioner GCeorge Kuparadze seeks review of the Board of
| mm gration Appeals' decision to affirmthe denial of deportation
relief under sections 212(c) and 212(h) of the Immgration and

Nationality Act. W affirmthe decision of the Board.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|.  FACTUAL AND PROCEDURAL BACKGROUND

Kuparadze is a 55 year-old native of Ceorgia, a part of the
former Soviet Union, and is a citizen of Canada. He entered the
United States as an inmm grant on QOctober 26, 1979. Kuparadze is
married with no children, and he currently resides in New York
Cty.

On Septenber 22, 1983, Kuparadze was convicted in New York on
two counts of possession of a weapon. On February 22, 1991, he was
al so convicted in Florida on two counts of making fal se statenents
during a firearns transaction. For this latest conviction,
Kupar adze was sentenced to probation, but he violated his probation
conditions by travelling outside of the United States wthout
perm ssi on.

At his August 4, 1993 deportation hearing, Kuparadze conceded
his deportability, but he applied for a wai ver of deportation under

sections 212(c)?! and 212(h)2 of the Imm gration and Nationality Act

. Section 212(c) provides in relevant part:

Aliens lawfully admtted for permanent residen[ce] who
tenporarily proceeded abroad voluntarily and not under
an order of deportation, and who are returning to a

| awf ul unrelinqui shed domcile of seven consecutive
years, may be admtted in the discretion of the
Attorney General.

8 U.S.C. § 1182(c).

2 Section 212(h) provides that the Attorney CGeneral nmay,
in her discretion, waive the exclusion of an alien who is:

the spouse . . . of acitizen of the United States .

. 1f it is established to the satisfaction of the
Attorney General that the alien's exclusion would
result in extrenme hardship to the United States citizen
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("I NA"). The Imm gration Judge ("1J") denied relief under both
statutory provisions, concluding not only that "[t]he positive
equities displayed by [Kuparadze] are not sufficient to outweigh
the negative factors of his recidivistic crimnal history, his

vi ol ati ons of probation, and his |ack of rehabilitation," but al so
that Kuparadze "failed to denonstrate extrene hardship to his
spouse." The Board of Inmmgration Appeals ("BIA") agreed with the
|J's decision, noting that "the immgration judge correctly
determ ned that [Kuparadze's] spouse would not suffer extrene
hardship if he were deported and that [Kuparadze] was undeserving

of a favorable exercise of discretion." Kuparadze appeals from

this decision of the BIA

1. STANDARD COF REVI EW
Ininmmgration cases, we review "only the decision of the Bl A,

not that of the 1J." QOgbenudia v. INS, 988 F.2d 595, 598 (5th Cr

1993). W consider the errors of the IJ only to the extent that
they affect the decision of the BIA which itself conducts a de
novo review of the adm nistrative record. See id.

The BIA's denial of a section 212(c) petition for relief is

revi ewed under an abuse of discretion standard. See Di az- Resendez

V. INS, 960 F.2d 493, 495 (5th Gr. 1992). Such denial wll be

upheld "unless it is arbitrary, irrational, or contrary to |aw"

|d.; accord Mdlenda v. INS, 998 F.2d 291, 293-94 (5th Cr. 1993).

8 U S.C 8 1182(h)(1)(B) (enphasis added).
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As we have noted, "our scope of review is “exceedingly narrow '"

Ashby v. INS, 961 F.2d 555, 557 (5th Gr. 1992). In addition, a
petitioner seeking relief under section 212(c) bears the burden of
denonstrating that his application nerits favorabl e consi deration.

See Di az- Resendez, 960 F.2d at 495.

The BIA's denial of a section 212(h) petition for relief is

al so revi ewed under an abuse of discretion standard. See Gsuchukwu

V. INS, 744 F.2d 1136, 1140 (5th Gr. 1984). W may find an abuse
of discretion under section 212(h) "if the Board utterly failed or
refused to consider relevant hardship factors . . . ." 1d. at
1141. Under this section, "[t]he burden of nmaking a prima facie

case of hardship is on the alien.” 1d. at 1143.

[11. ANALYSI S AND DI SCUSSI ON
A, Section 212(c) Relief
Section 212(c) of the INA provides discretionary relief from
deportation for permanent resident aliens who have been lawfully
domciled in the United States for nore than seven years. See
Mol enda, 998 F.2d at 295; Ashby, 961 F.2d at 557. Even though 8§
212(c) literally applies only to adm ssions, the provision has been
consistently interpreted to permt permanent aliens in deportation

proceedi ngs to apply for a waiver. See D az-Resendez, 960 F.2d at

494 n. 1. Proper exercise of discretion under this section requires
a balancing of " the adverse factors evidencing an alien's
undesirability as a permanent resident with the social and hunane
considerations presented [o]n his behalf.'" Ml enda, 998 F. 2d at

295 (quoting Matter of Marin, 16 |&N Dec. 581, 584 (BIA 1978)).
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I n essence, Kuparadze clains that the IJ failed to properly
consider the positive and negative factors in his case. He
asserts that the IJ and the BI A overl ooked evi dence regardi ng the
Il ength of his marriage and his residency in the United States, the
status of his and his wife's business enterprises, and the health
problenms of his wfe. He also contends that the |J inproperly
assuned that Ms. Kuparadze's enploynent status was easily
transferrable to Canada, noting that there is "nothing in the
record to support such a contention.™

Upon our review, however, we find that the BIA s decision
denonstrates that it fairly considered all of the rel evant factors.
It | ooked at Kuparadze's marriage and considered its duration of
over twenty years. It noted Kuparadze's fourteen year residence in
the United States and his entry at age forty. It considered his
busi ness, noting that it had just recently started and that it had
no enpl oyees at the tine of the hearing. It considered his wfe's
enpl oynent, observing that she is the vice-president of a trading
conpany in New York City. The BIA also specifically noted the
heart problens of Ms. Kuparadze, and it observed that there was no
evi dence suggesting that Ms. Kuparadze woul d be unable to receive
adequat e nedi cal care in Canada. The Bl A al so consi dered a host of
ot her factors before concluding that Kuparadze's situation did not
merit a waiver of deportation. Finally, the BIA's statenent that
"the respondent has failed to establish that [ Ms. Kuparadze] woul d
be unable to find such enploynent” in Canada was not an abuse of

di scretion, as Kuparadze has the burden of denonstrating his



equities and hardshi ps. Sinply put, the BIA did neaningfully
consider all of the relevant factors, and "we | ack the authority to
determne the weight, if any, to be afforded each factor."
Gsuchukwu, 744 F.2d at 1141. Consequently, we conclude that the
BIA did not abuse its discretion in affirmng the denial of a §
212(c) waiver of deportation.
B. Section 212(h) Relief

Al t hough the | anguage of § 212(h) speaks to the adm ssion of
an alien, "the Board has determned that is also available to an
alien present in the United States who applies for adjustnent of
status under 8§ 245 of the Act." GOsuchukwu, 744 F.2d at 1139. In
the present case, Kuparadze applied for such an adjustnent. 1In a
8§ 212(h) analysis, the BIA has previously observed that:

[t]he key termin the provision is “extrenme' and thus
only in cases of great actual or prospective injury to

the United States nation will the bar [to adm ssion] be
renmoved. Common results of the bar, such as separation,
financi al difficulties, etc. in thensel ves are

insufficient to warrant approval of an application unl ess
conbi ned with nuch nore extrene inpacts. The burden of
proof in such a proceeding lies with the applicant

Matter of Ngai, 19 |I&N Dec. 245, 246-47 (BIA 1984) (citations

omtted). Sinply put, "the common results of deportation or
exclusion are insufficient to prove extrene hardship." Hassan v.
INS, 927 F.2d 465, 468 (9th Cr. 1991).

Kupar adze agai n contends that he clearly denonstrated that his
w fe would suffer "extrene hardship” if he was deported to Canada.
He argues that at her age, it will be difficult for her to find a

simlarly-situated job in Canada. Moreover, he reasserts that his



wfe has famly in New York Cty and that his wife suffers from
heart probl ens.

The BIA however, properly exercised its discretion in
concl udi ng that Kuparadze had not denonstrated "extrene hardshi p"
to his wwfe. The BIA considered Ms. Kuparadze's situation if she
were to remain in New York City and if she were to acconpany her
husband to Canada. If she were to remain in New York, the BIA
noted that she would suffer enotional hardship because of the
separation from her husband, but the Board al so observed that the
hardship is mtigated by the presence of her famly in New York and
by the possibility of visiting her husband in Canada (due to
Canada's proximty to New York). Simlarly, even though residence
in Canada would cause Ms. Kuparadze to suffer the enotional
hardship of separation from her famly, the BIA noted that the
hardship woul d be mtigated by the expected enotional support from
her husband.

As to her enploynent, the BIA did not abuse its discretion in
concluding that Kuparadze "failed to establish any significant
| evel of econom c hardship to his spouse if he were deported and
she remained in the United States at her present place of
enpl oynent . " Simlarly, because Kuparadze has the burden of
proving extrene hardship to his wife, there was no abuse of
discretion in the BIA s observation that Kuparadze failed to
denonstrate that his wfe wuld have difficulty finding
commensur at e enpl oynent i n Canada. Kuparadze only nade unsupport ed

assertions to the contrary.



Finally, the BIA did not abuse its discretion in concluding
t hat Kuparadze failed to denonstrate any hardship to his spouse if
she remained in New York and received her current |evel of nedical
treatnent, and by simlarly observing that Kuparadze "failed to
establish that his spouse would be unable to obtain adequate
medi cal treatnent in Canada for her health conditions." Once
again, there is no evidence in the record to the contrary, and
Kuparadze cannot neet his burden solely wth unsupported
contentions. |In short, the record does not evince a clear show ng
of "extreme hardship," especially in light of the principle that
"the common results of deportation or exclusion are insufficient to
prove extrene hardship."” Hassan, 927 F.2d at 468. We cannot
conclude that the Board utterly failed or refused to consider
rel evant hardship factors, and as such, we find that the BIA did
not abuse its discretion in denying Kuparadze a 8 212(h) wai ver of

deportati on.

V. CONCLUSI ON
For the foregoing reasons, the decision of the BIA is

AFFI RVED.



