IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40479
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
GREGORY SPENCER MCGOWAN,
Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:94-CV-016 (9:92-CR-2-02)
(January 27, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.
PER CURI AM *
Gregory Spencer McGowan's notion to proceed in forma
pauperis (I FP) on appeal is DENIED. "To proceed on appeal in

forma pauperis, a litigant nmust be economcally eligible, and his

appeal nust not be frivolous." Jackson v. Dallas Police Dep't,

811 F.2d 260, 261 (5th GCr. 1986) (citations omtted). The Court
will grant IFP if the appellant has raised "l egal points arguable
on their nerits."” 1d. (quotation and citation omtted). MGowan

has failed to present arguable |egal points for appeal.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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McGowan argues that the district court erred in treating his
of fense as a crine of violence for sentencing purposes.
McGowan' s argunent is neritless because the district court did
not sentence himfor commtting a crine of violence but, rather,
sentenced himto the mandatory m ni num five year sentence for
possession of a firearmduring a drug trafficking offense
pursuant to 18 U.S.C. 8§ 924(c)(1).

McGowan argues that his guilty plea was defective because
the firearmwas not in his possession or control and he was not
"using and carrying [the] firearmin relation to 18 U S. C
8§ 924(c)(1)." To prove that McGowan used or carried a firearm
during a drug trafficking crinme for purposes of 8§ 924(c), the
Gover nnent need not prove that McGowan "had actual possession of

the weapon or used it in any affirmative manner." United States

v. Raborn, 872 F.2d 589, 595 (5th G r. 1989). Rather, the

Gover nnment nust prove that the "firearmwas available to provide
protection to the defendant in connection with his engagenent in
drug trafficking." Id.

At McGowan's arrest, officers found a quantity of crack
cocai ne "laying under the rear of the vehicle" in which MGowan
was traveling as well as an Intra-tech Tec-9 nine mllineter
pistol (the "firearn) in the truck bed. At the guilty plea
hearing, McGowan testified he purchased the firearmin Houston on
July 24, 1990, and that he owned the firearm He testified that
on Septenber 20, 1991, police officers stopped himin a vehicle
whil e he was in possession of the firearm and he admtted that

crack cocaine was |located in the sane vehicl e. McGowan al so
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admtted that he knew that both the cocaine and the firearmwere
in the vehicle, that he had access to both, that the firearm was
available to himor to any of the vehicle's occupants for
protection of themor the cocaine, and that he had the firearmin
hi s possession while illegal drugs were in the vehicle.

Thus, McGowan has not raised a nonfrivolous issue on appeal.
Because McGowan has failed to raise a nonfrivolous issue on

appeal, the appeal is DISM SSED. See 5th Gr. R 42.2.



