IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40478

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JOHN HOMRD THOVAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas
(1:93-CR-109-1)

(April 20, 1995)

Before DAVIS, and JONES, G rcuit Judges, and COBB, District
Judge. ”
PER CURI AM !

Appel lant pled guilty to one count of conspiracy to export
stol en notor vehicles. He was sentenced to a 30-nonth term of
i mpri sonnment, a $25,000 fine, $31,482 in restitution, and a three-
year period of supervised release. He now appeals his sentence.

W affirm

"Hon. Howel| Cobb, United States District Court for the
Eastern District of Texas, sitting by designation.

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expenses on the public and burdens on the |egal profession.”
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



l.

Appel  ant John Howard Thomas was charged in a six-count
indictnment relating to stolen vehicles. Anongst the counts in the
i ndi ctment were charges for exporting stolen notor vehicles, and
conspiring to export notor vehicles. Thomas pleaded guilty to the
conspiracy count in return for the dismssal of the renmaining
counts. The plea agreenent al so included a prom se on the part of
the U S. Attorney to file a US. S.G 8§ 5K1.1 notion for a downward
departure, conditioned on Thomas' substantial assistance in the
i nvestigation of other crinmes. On appeal, Thonmas rai ses a nunber
of objections to the court's sentence which we di scuss bel ow

.
A

Did The District Court Commt Clear Error In Its
Valuation & The Loss Attri butable To Thomas?

Thomas filed forty objections to the original Presentence
Report ("PSR'). |In response the PSR was anended to refl ect sone of
his concerns, including a reduction of the loss attributable to
Thomas from $114,600 to $111, 000. At sentencing, the district
court largely adopted the | oss valuation of the PSR, settling on a
figure of $112,000 (the thousand dollar difference having no
bearing on the sentencing outcone).

On appeal, Thomas argues that the district court erred in
accepting the PSR s valuation of the loss attributable to him He
poi nts out that the revised PSR was not specific as to the val ue or

ownership of two vehicles Thomas was credited wth.



The PSR s calculations were based on the testinony of a
probation officer. The probation officer's testinony was in turn
based on several lengthy interviews of Calvin Finnels, a co-
conspirator of Thomas'. Thonmas contested the veracity of the PSR
by asserting that Finnels' testinony was self-interested and
therefore unreliable. Determning loss is a factual inquiry which
isreviewed for clear error. United States v. Pal ner, 31 F. 3d 259,
261 (5th Gr. 1994). The district court's finding is fully
supported by the PSR and is not clearly erroneous.

B.

Did The District Court Commt Clear Error In Assessing A

Four-Level Increase For Thomas' Role As A Leader O

Organi zer?

Fol | owi ng the recomendati on of the PSR, the district court
assessed a four-level increase for Thomas' role as a |eader or
organi zer. Thomas argues that there was insufficient evidence to
support his role as a | eader or organi zer.

Section 3Bl.1(a) of the sentencing guidelines provides for an
increase in four levels if the defendant was an organi zer or | eader
inacrimnal enterprise that involved five or nore persons, or was
ot herwi se extensive. At sentencing, the governnent bears the
burden of proving, by a preponderance of evidence, that the
def endant was a | eader or organizer. United States v. Barbontin,
907 F.2d 1494, 1497 (5th Cr. 1990).

The PSR established that Thomas' conspiracy did involve five
persons. Apart from Thonmas hinself, the PSR identifies Finnels,
who stole equipnment for Thomas and supervised its transport to
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Belize; it identifies Ashton Laday, who was Thomas' supply source
for stolen equipnent; it establishes that Thomas used Frederick
Chapman to store stolen equi pnent. The PSR al so establishes the
role of Mark Stubbs, who was hired by Chapman to grind the serial
nunbers off of stol en equi pnent.

In addition to basing Thomas' role as a | eader on the nunber
of participants, the district court could have also based the
finding on the extensive nature of the crimnal enterprise. The
district court found that the export of a caravan of stolen
vehicles into Belize requires exceptional organizational and
| eadership skills. Based on the facts adduced in the PSR and in
t he sentencing hearing, the district court's findings are supported
by substantial evidence and are not clearly erroneous.

C.

Did The District Court Commt Cdear Error In Its
Assessment For Obstruction O Justice?

As part of a sting operation, |aw enforcenent authorities
pl aced a recorder on a w tness who contacted Thomas about a grand
jury subpoena. After being infornmed of the grand jury subpoena,
Thomas suggested that the bulldozer that was the subject of the
subpoena shoul d be drivenin ariver, and that a false bill of sale
shoul d be prepared for the bull dozer. Based on these coments, the
district court assessed Thomas with a two-level increase for
obstruction of justice. On appeal, Thomas argues that the finding
of obstruction of justice was erroneous because his attenpts to
defl ect detection occurred after he was al ready the subject of an
i nvesti gati on. This argunent fails because an obstruction of
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justice assessnent can be based on a finding of attenpted
obstruction of justice.
D.

Did The District Court Abuse Its Discretion In Denying

Thomas' Mdtion For Production O Docunents, And Did The

Governnent | nproperly Refuse To File A §8 5K1.1 Mdtion?

Pursuant to Thomas' plea bargain agreenent, the Substanti al
Assistance Conmittee of the United States Attorney's Ofice
reviewed the aid Thomas provided in deciding whether to file a §
5K1. 1 notion. The commttee determ ned that Thomas di d not provide
substanti al assistance, and recommended the notion not be filed.
At sentencing, Thomas made a notion for the production of all
docunents used by the commttee in reaching its decision. That
nmoti on was deni ed. Thomas now argues that the district court erred
i n denying his request for these docunents because it prevented him
fromeffectively rebutting any erroneous assunptions the committee
m ght have nmade, and prevented the neaningful review of the good
faith of the conmttee' s decision. Thomas al so contends that the
governnent's refusal to file a 8 5K1.1 notion was i nproper.

Both before the district court and on appeal, Thomas argued
that the 8 5K1.1 notion should have been fil ed because he actually
did provide substantial assistance. In Thomas' plea bargain
agreenent, the governnent retained the discretion to file the §
5K1.1 notion. This discretionary decision is "reviewable only on
the sane basis as other discretionary decisions by a prosecutor:
district courts may grant relief "if they find that the refusal was

based on an unconstitutional notive' such as the defendant's race



or religion.” United States v. Ubani, 967 F.2d 106, 109 (5th Cr
1992) (quoting Wade v. United States, = U S | 112 S.Ct. 1840,
1844 (1992)). Absent such a showi ng, a defendant is not entitled
to an evidentiary hearing or discovery. | d. Because Thomas has
not alleged an i nproper constitutional notive for the governnent's
refusal to file a 8§ 5K1.1 notion or nmet the substantial threshold
show ng of such a notive, the district court's denial of the
request for the production of docunents is affirnmed. Further, for
the sanme reasons, Thomas is not entitled to relief from the
governnent's refusal to file a 8 5K1.1 notion

The sentence of the district court's is AFFI RVED



