IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40466
(Summary Cal endar)

RONI' MARCI ANG,

Petiti oner,

V.
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals
(A13 508 938)

(March 31, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM *
Petitioner Roni Marciano seeks review of a final order of
deportation. Finding the petition untinely, we dismss.
I
FACTS AND PROCEEDI NGS
Mar ci ano, a native of Morocco and a citizen of |Israel, entered

this country legally in 1967. |In the ensuing years, however, he

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



was convi cted of several offenses in Mnnesota and Florida, and in
1992, the INS ordered him to show cause why he should not be
deported as a result of those convictions. Marciano acknow edged
recei pt of the order by signature and thunb print. In its order
the INS fully and clearly explained the consequences, under 8
U S.C 8§ 1252b(c), of failing to appear at a deportation hearing.?

Proceeding pro se, Marciano appeared at his first deportation
hearing on Septenber 21, 1993, and at subsequent hearings on
Oct ober 7, 1993, Cctober 26, 1993, Novenber 15, 1993, and Decenber
1, 1993. In that |last hearing, the Immgration Judge (1J) ordered
a continuance to afford Marciano an additional opportunity to
obtain representation, which he had earlier eschewed. The IJ told
Marci ano that the hearing would be resuned on Decenber 15, 1993,
and provided himwith a witten rem nder, "so that you [ Marci ano]
may renmenber the date and tell it to your |awer."

But on Decenber 15, 1993, neither Marciano nor counsel
representing hi mappeared before the 1J. After waiting for over an
hour, the | J asked an official fromthe Bureau of Prisons (Bureau),
Captain Vanwey, to take the stand and explain Marciano's absence.
Captain Vanwey testified that Marciano refused to |eave the
facility after correctional officials had notified himthat it was
time for himto go to court, and that it is the policy of the

Bureau not to bring a detainee to court against his wll.

1'n pertinent part, that subsection provides that an alien
"shall be ordered deported . . . in absentia if the [INS]
establ i shes by cl ear, unequivocal, and convinci ng evi dence that
. . [the requisite] witten notice was provided and that the
alien is deportable.”



After considering Captain Vanwey's testinony, the | J asked the
INS if it would like to proceed against Marciano in absentia as
permtted by 8 1252b(c)(1). The INS responded that it would, then
proceeded to offer evidence that proved the finality of the
convictions on which it was relying to establish that Marciano is
deport abl e. After receiving that evidence the IJ closed the
hearing. The IJ later rendered a nenorandum opi nion in which he
held that (1) the INS had established that Marciano is deportable
by cl ear, unequi vocal, and convi nci ng evi dence, and (2) Marciano i s
not entitled to relief fromdeportation, as he abandoned any such
application by refusing to attend his hearing. The |IJ concl uded by
ordering Marciano deported to Israel or, in the alternative, to
Mor occo.

Mar ci ano appealed the 1J's order to the Board of Immgration
Appeal s (Bl A), attacking collaterally his convictions and cl ai m ng,
in an unsworn statenent, that he did not attend the Decenber 15,
1993 hearing because he was "starved and harassed" by Bureau
personnel. On March 15, 1994, the BIA issued a decision in which
it rejected Marciano's contentions and ruled instead that
(1) Marciano is deportable as a result of his convictions, which
were proven by court records and by his own adm ssions during the
hearings, and (2) Marciano's all egations that the Bureau abused him
and prevented him from attendi ng the Decenber 15, 1993 were not
credible. A week later, Mrciano nmade a notion to continue his
deportation hearing, but that notion was returned w thout action,

as the BIA decision dismssing his appeal was a final agency



action. Marciano did not file a notion to reopen the proceedi ng,
the proper nethod by which to seek a rescission of an order of
deportation issued in absentia.? Marci ano petitioned for our
review on May 20, 1994.
I
ANALYSI S

The record conclusively establishes that Marciano received
adequate, witten notice of the tinme and place of his hearing and
of the consequences, under 8§ 1252b(c), of failing to attend those
proceedi ngs. Yet Marciano chose voluntarily not to participate.
As such, it was proper for the 1J to conduct the deportation
hearing wi thout Marciano being present and to enter a judgnent in
absenti a.

Mar ci ano was ordered deported pursuant to 8 1252b(c)(1), and
the procedures by which he could seek review of that order are

defined in that subsection. Section 1252b(c)(4) provides that,

[a]ny petition for review . . . of an order
entered in absentia . . . shall . . . be filed
not later than 60 days . . . after the date of

the final order of deportation and shall :
be confined to the issues of validity of the
notice provided to the alien, to the reasons
for the alien's not attendi ng the proceeding,
and to whether . . . clear, convincing, and
unequi vocal evidence of deportability has been
est abl i shed.

The BIA affirmed the 1J's decision and i ssued the final order of
deportation on March 15, 1993, but Mirciano did not file his

petition for revieww th our court until May 20, 1994))nore t han 60

2See 8 U.S.C. § 1252b(c)(3).
4



days after the date of the agency's final order of deportation

The tinme limt for filing a petition for reviewof a final order of
deportation is "mandatory and jurisdictional"; we are "expressly
prohibited from enlarging tine periods established for filing
petitions for review "® W therefore | ack jurisdiction to consider
the BIA's final order and nust dismss Marciano's petition for
review as tinme barred.

PETI TI ON FOR REVI EW DI SM SSED

3Karim an-Kaklaki v. INS, 997 F.2d 108, 111-12 (5th Cr.
1993) .




