IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40460
Summary Cal endar

VELMA MUNDY (d ai m ng as
W dow of DANNY L. MJUNDY, Deceased),

Peti ti oner- Appel | ant,

PORT STEVEDCRI NG COVPANY, | NC. and
GRAY & COWPANY, INC., and
Respondent - Appel | ee,

Dl RECTOR, OFFI CE OF WORKERS' COVPENSATI ON PROGRAMS,
UNI TED STATES DEPARTMENT OF LABOR

Respondent .

On Petition for Review of an O der of the Benefits Revi ew Board
(85- LCH 1546)

(July 10, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM:
Petitioner-Appel | ant Vel ma Mundy (M's. Mundy) appeal s an or der

of the Benefits Review Board (BRB) vacating its prior holding,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



which reversed the initial order of the admnistrative |aw judge
(ALJ) denying Ms. Mndy death benefits under the Longshore &
Har bor Workers' Conpensation Act (the LHWA or the Act),! and
reinstating and affirmng the ALJ's initial order. As we concl ude
that the decision of the BRB is supported by substantial evidence
and in accordance with the law, we affirmthe BRB's order.
I
FACTS AND PROCEEDI NGS

In January 1984, while enployed as a |ongshoreman for Port
St evedoring Conpany (PSC), Ms. Mindy's husband, Danny (Mindy),
fell off a pipe, sustaining injuries to his ankle, leg, arm
shoul der, and back. Mindy filed a clai mfor conpensati on under the
LHWCA, and PSC pai d hi mconpensation for tenporary total disability
fromthe tinme of his injury until the tinme of his death on Novenber
7, 1984. Follow ng the January accident, Dr. Bruce Craig, a famly
practitioner, and Dr. L. Donovan Perdue, an orthopedic surgeon,
treated Mundy for his injuries, which were diagnosed as a bul gi ng
di sc and radicul opathy. As a part of Mundy's treatnent, Dr. Craig
prescribed anti-inflammtories, which were to be taken on a regul ar
basi s, and the narcotic, Percodan, which was to be taken as needed
for acute pain. Mindy's treatnent under Dr. Craig's care continued
fromthe time of his accident until his death.

Rel evant to Mundy's death and Ms. Mundy's clai mfor benefits-
-and the ALJ's deni al of those benefits--is the fact that Mundy was

a snoker. At the formal hearing on her benefits claim Ms. Mndy

133 U.S.C. 8 901 et seq.



testified that, for as |ong as she had known Mindy (about si xteen
years) he had snoked approximately one and one-hal f packages of
cigarettes a day. Dr. Craig testified at his deposition that when
he first exam ned Mundy he observed that Mundy was a heavy snoker.
Dr. Craig noted that when Mundy first visited the doctor's office,
he coughed twenty to thirty tines a mnute due to |ung di sease and
tenporarily left the nedical examnation a couple of tines to
snoke. Dr. Craig urged Mundy on several occasions to stop snoking
and i nformed himthat he coul d not even be around ot hers who snoked
w thout further jeopardizing his health. Despite Dr. Craig's
advi ce, however, Mindy continued to snoke until the tinme of his
deat h.

On Novenber 7, 1984, while engaged in sexual activities with
his girlfriend, Mundy had chest pains, passed out, and di ed shortly
thereafter. The cause of death |isted on Mundy's death certificate
and autopsy report was probable cardiac arrhythm a.

Ms. Mindy, who was separated from Mundy at the time of his
death, filed a claimunder the LHWCA asserting her entitlenent to
death benefits as Mindy's w dow.? PSC challenged Ms. Mindy's
claim arguing that she was not entitled to death benefits under
the LHWCA because Mundy's work-related injury did not cause his
deat h. A formal hearing was held before the ALJ, who denied
benefits to Ms. Mindy on the ground that Mindy's work-rel ated

2Ms. Mundy had been married to Mundy for alnobst fourteen
years when they separated in February 1983. They were in the
process of obtaining their final judgnent of divorce at the tinme of
Mundy' s deat h.



injury did not cause or hasten his death by cardiac arrhythm a.
The ALJ' s order denying benefits to Ms. Mundy was appealed to the
BRB. Ms. Mindy argued that, as PSC had not rebutted the LHWCA s
presunption of causation, the ALJ erred in denying her benefits.

The BRB reversed the ALJ's decision and renmanded the case to
that judge to resolve the remaining issues necessary to award
benefits to Ms. Mundy.® On remand the ALJ held that, pursuant to
the BRB's ruling, Ms. Mindy was entitled to death benefits under
Section 9(b) of the LHAMCA. PSC s notion to the ALJ to reconsider
hi s decision awardi ng benefits was denied. PSC filed a Petition
for Review with the BRB. After reviewng its prior decision and
the ALJ' s decision on renmand, the BRB determ ned that its original
deci sion was erroneous. Accordingly, the BRB vacated its initial
decision, reinstated and affirned the ALJ's original order denying
deat h benefits under the LHWCA to Ms. Mundy, who now appeal s that
deci sion of the BRB

I
ANALYSI S

W review the decisions of the BRB for errors of | aw, applying
the sane substantial evidence standard that governs the BRB's
review of the ALJ's factual findings.* W nust affirmthe BRB' s

decision if it correctly concluded that the ALJ's factual findings

SPSC filed a Petition for Review with this court. That
petition was deni ed.

‘“Mendoza v. Marine Personnel Co., Inc., 46 F.3d 498, 500 (5th
r. 1995) (citing P& MCrane Co. v. Hayes, 930 F. 2d 424, 428 (5th
r. 1991); Boland Marine & Mg. Co. v. R hner, 41 F.3d 997, 1002
(5th Gr. 1995) (citations omtted).

G
G
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are supported by substantial evidence and are in accordance wth
the law?®

The LHWCA provides in pertinent part that, if an injury causes
death, a wi dow or other beneficiaries of a deceased | ongshoreman
may receive death benefits as permtted by the Act.® Pursuant to
Section 920 of the Act, once a claimnt establishes a prima facie
conpensation claim?’ then in any proceedi ng seeking to enforce that
claim it is presuned in the absence of substantial evidence to the
contrary that the claimcones within the provisions of the Act.?
Thus, under Section 920(a), when a clai mant presents a prinma facie
conpensation claim the Act in essence creates a rebuttable
presunption that the enployee's injury is causally connected with
his enploynment.® To rebut this presunption the enployer nust
present substantial evidence that there is no rel ati onshi p between

the enployee's injury and his enploynment.® |f the presunption is

SMendoza, 46 F.3d at 500.

6See 33 U.S.C. 8 909 (1994) (stating that, if injury causes
deat h, conpensation in formof death benefits are payabl e accordi ng
to format prescribed by Act).

‘See, e.d9., Noble Drilling Co. v. Drake, 795 F.2d 478, 481
(5th Gr. 1986) (claimant has dual burden of establishing that he
has suffered harm and that alleged accident in fact occurred or
al l eged working conditions existed) (citing Kelaita v. Triple A
Machi ne Shop, 13 B.R B.S. 326 (1977)), reh. denied, 798 F.2d 1412
(1986).

833 U.S.C. § 920(a) (1994).
SNobl e Drilling Co., 795 F.2d at 481.

01d. (citing Matter of District of Colunbia Wrknen's
Conpensation Act, 554 F.2d 1075 (D.C. Gr. 1976), cert. denied sub
nom J. Frank Kelly, Inc. v Swinton, 429 US. 820 (1976)).
"Substantial evidence" refers to the kind of evidence that a
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thus rebutted it no |onger affects the outcone of the case, so an
adm nistrative | aw judge then nust weigh all of the evidence in the
record to resolve the facts at issue.' In resolving the facts at
i ssue, the judge has the broad prerogatives of a factfinder to
accept or reject the particul ar nmedi cal opinions given inthe case,
and may accept or reject an expert's testinmony in whole or in
part. 2
M's. Miundy grounded her claimfor LHACA death benefits on the
contention that Mundy's work-rel ated i njury caused his death. Ms.
Mundy asserted the foll ow ng: Mundy sustained a work-related i njury
t hat caused hi mconsi derabl e pain and rendered hi munabl e to work;
as Mundy was unable work, he had idle tinme on his hands whereby he
coul d snoke nore than his usual pack-and-a-half of cigarettes each
day; as a result of Mndy's doctor's prescribing pain-killing
narcotics for Mindy, his m nd becane "nunb" to the extent that he
was no |onger concerned about how his snoking was affecting his
pre-existing lung and heart problens; consequently, as Mndy's
work-related injury caused himto snoke nore and care |less, this
sanme work-related injury caused his fatal heart attack
In addressing Ms. Miundy's claim the ALJ identified the

contested i ssues as whet her the presunpti on under Section 920(a) of

easonabl e m nd m ght accept as adequate to support a concl usion.
d.

r
I

1See Del Vecchio v. Bowers, 296 U.S. 280, 286 (1935); Avondal e
Shi pyards, Inc. v. Kennel, 914 F.2d 88, 90 (5th Gr. 1990).

12Avondal e Shi pyards, Inc., 914 F.2d at 91 (citing Eller and
Co. v. &olden, 620 F.2d 71, 74 (5th Cr. 1980); Noble Drilling Co.,
795 F.2d at 481.




the Act was applicable to the claim and whether Mindy's injury
aggravated his pre-existing condition so as to hasten his death.
The ALJ first determned that Ms. Mindy had established a prim
facie claimsufficient to trigger the presunption that her claim
was wthin the scope of the LHACA The judge based this
determnation on Dr. Craig's testinony that showed a tenuous
connection between Mindy's original injury and his death:
specifically, Dr. Craig's testinony that there may have been an
i ndi rect connection between Mundy's back injury and his death. Dr.
Craig testified that the fact that Mundy was not working and had
nmore tinme on his hands may have enabl ed himto snoke nore, perhaps
killing him sooner than would be expected. In light of this
testinony, the ALJ concluded that Ms. Mindy had established her
prima facie case of a conpensable claim

After determning that Ms. Mindy's claim fell within the
scope of the Act, thereby establishing the presunption of causation
bet ween Mundy's enpl oynent (his work-related injury) and his injury
(death), the ALJ concluded that the record did not support Ms.
Mundy's contention that Mindy's on-the-job injury produced a
condition that caused his death. Accordingly, the ALJ held that
the evidence in the record not only rebutted the presunption of
causation, but supported a conclusion that Mindy's work-rel ated
back injury did not cause or hasten his death by cardiac
arrhythm a. The judge noted specifically Dr. Craig's testinony
that, at the tinme he first exam ned Miundy, he observed that Mindy

was suffering fromlung di sease due to his snoki ng--an observation



that the ALJ noted was corroborated by Mundy's aut opsy report--and
that Dr. Craig had no know edge whether Miundy decreased or
i ncreased his snoking after his injury. The judge al so noted Dr.
Craig's testinony that, even if Mindy had increased his snoking
after his injury, it would be inpossible to determ ne whether such
i ncrease caused his death.

As for Ms. Mundy's contention that Mundy's stress (distress)
over his injury contributed to his heart attack, the ALJ observed
that the record reveals that, (1) although Mindy was initially
depressed about his injuries, his enotional state i nproved, and (2)
there was no nedi cal testinony that Mundy's enotional stress led to
his heart attack. In a related vein, the ALJ observed that,
despite Dr. Craig' s testinony that Percodan coul d produce apathy,
there was no record evidence other than Ms. Mndy's pure
conjecture that Mundy was worried about his snoking habit before
his injury or that he stopped worrying about it once he began
taki ng Percodan. The ALJ also took note of Dr. Craig' s opinions
that none of the nedications prescribed for Mundy |isted cardi ac
arrhythm a as a possible side effect and that an increase in "idle
time" could not have caused Mundy's fatal arrhythm a.

In light of Dr. Craig's nedical opinions, plus the evidence
indicating that Mundy had an extensive snoking habit for nearly
half of his life, the ALJ determ ned that the preponderance of the
evi dence established that neither Miundy's back condition nor the
medi cal treatnent therefor caused or hastened his fatal arrhythm a

The judge concluded, therefore, that the presunption of causation



was rebutted by substantial evidence that Mindy's death was not
casual ly connected to his work-related injury. Finding no causal
nexus between Mundy's injury and his death, the ALJ ordered that
Ms. Mundy's claimfor death benefits under the LHWCA be deni ed.
In the BRB's order appealed from herein, i.e., the one
reinstating and affirmng the ALJ's findings and concl usions, the
BRB first determned that, as its initial decision reversing the
ALJ' s original decision was clearly erroneous, it had the power to
reconsider its first decision addressing Ms. Mndy's claim?®
Accordingly, the BRB then vacated its initial decision, i.e., the
one in which it had (1) found--erroneously--that the record
contained no nedical evidence ruling out the possibility of a
causal nexus between Mundy's injury and his death, and (2) held
that the ALJ had therefore erred in finding that the presunption of
causation had been rebutted. Next, in reliance on Dr. Craig's

opi nion that Mundy's work-related injury did not cause his death

and that Mundy's death was due to the heart and | ung di sease that
existed prior to his work-related accident, the BRB held that a

physi ci an's unequivocal testinony that no relationship exists

13See, e.0., United States v. United States Snelting, Refining
& Mning Co., et al., 339 U.S. 186 (1950) (law of the case doctrine
is discretionary rule wused to pronote finality in judicial
process); Messenger v. Anderson, 225 U S. 436, 444 (1912). See
also Wiite v. Murtha, 377 F.2d 428, 432 (5th Gr. 1967) (appellate
tribunal w1l adhere to initial decision unless change in
underlying factual situation, intervening controlling authority
renders original decision erroneous, or first decision was clearly
erroneous and would result in manifest injustice); accord Young V.
Herring, 938 F.2d 543, 547 (5th Gr. 1991) (sane), cert. denied,
503 U.S. 940 (1992). dearly, the BRB s decision to vacate that
opinion fell wthin these exceptions to the law of the case
doctri ne.




between the enployee's injury and the enployee's enploynent is
sufficient to rebut the presunption under Section 920(a).
Finally, the BRB concluded, that here the ALJ's initia
determ nation of no causation indeed was rational by virtue of the
fact that the only evidence addressing causation was Dr. Craig's
deposition testinony, in which Dr. Craig concluded that a causal
relationship between Mindy's enploynent and his death did not
exi st.

Qur review of the record supports that decision of the BRB,
which affirnmed and reinstated the ALJ's original decision that had
denied Ms. Mindy LHWCA benefits for Miundy's death. As the BRB
correctly noted, the only evidence in the record addressing the
causal nexus between Miundy's enploynent (his work-related injury)
and his injury (his death) is Dr. Craig' s deposition testinony.
Throughout that testinony, Dr. Craig refers to Mindy's excessive
snoki ng habit and | ung di sease, both of which pre-dated his fall.
Despite Dr. Craig's conjectural testinony about the possibility
that Mundy m ght have snoked nore cigarettes due to his increased
free-time, however, there is no record evidence that Mundy did in
fact increase the nunber of cigarettes he snoked daily after his
injury. Simlarly, despite Dr. Craig's general testinony regarding

the "m nd- nunbi ng" effects of Percodan, no evidence was offered to

“The BRB observed that, despite Dr. Craig's testinony that
there was a possibility that Mundy snoked nore as a result of his
injury (the basis on which it rested its first opinion), Dr. Craig
testified that Mundy was an excessi ve snoker before his injury, and
that there was no evidence that Mundy did in fact snoke nore as a
result of his injury.
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support Ms. Mindy's conclusional theory that Mindy's use of
Percodan caused him to worry |less about his snoking, ergo his
snoki ng increased, ergo his immnent heart failure and subsequent
deat h occurred sooner than m ght otherw se have been expected. Dr.
Craig testified at least twice in his deposition that, based on a
reasonabl e nedi cal probability, Mindy's pre-existing |ung and heart
di sease was the cause of his death, not his work-related back
injury. In the absence of any record evidence contradicting Dr.
Craig's opinion as to the cause of Mindy's death--which is
corroborated by the autopsy report--we are satisfied that the
evidence in the record is substantial; that is, that a reasonable
m nd m ght accept as adequate the ALJ's conclusion that Mindy's
work-related injury did not cause his fatal arrhyt hm a.
Accordingly, we affirm the BRB's order vacating its initial
decision, and affirmng and reinstating the ALJ's initial decision,
whi ch denied LHWCA benefits to Ms. Mindy for the death of her
husband.

AFFI RVED. *°

As we affirm the decision of the BRB affirmng the ALJ's
deni al of benefits, we do not reach PSC s alternative argunent that
Ms. Mundy failed to prove her status as a "w dow' for purposes of
t he LHWCA
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