UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-40444
Summary Cal endar

| BUKUN OLUWA WASHI NGTON,
Pl ai ntiff-Appellant,
VERSUS
AGUSTI N TORRES, JR , CAPTAI N,
Beto | Unit, Co Ill, et al.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:93-CV-397)

(Decenber 23, 1994)

Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
PER CURI AM !

Washi ngton chal | enges the dism ssal of his § 1983 action. W
affirm

| .

| bukun' O uwa Washington, a Texas inmate, brought this in
forma pauperis § 1983 action alleging that correctional officers
Agustin Torres, Jr., and Howard Wl ker used excessive force to
subdue him in violation of the Ei ghth Amendnent. Washi ngton' s

conplaint also alleges that W C LaRowe, Director of the Texas

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Center for Correctional Services, denied himaccess to the courts
in violation of the First Amendnent. The parties consented to a
trial by a magistrate judge |udge. Following an evidentiary
hearing pursuant to Spears v. MCotter, 766 F.2d 179 (5th Cr.
1985), the magi strate judge di sm ssed Washi ngton's Fi rst Anendnent
cl ai m agai nst LaRowe as frivolous under 28 U S. C. § 1915(d). The
magi strate judge then held a bench trial on Washington's Eighth
Amendnent cl ai m agai nst Torres and Wal ker. Fol | ow ng the bench
trial, the magi strate judge entered judgnent for Torres and Wl ker.
Washi ngton tinely appeal ed.

1.

A

Washi ngton first argues that the nmagistrate judge inproperly
di sm ssed his First Arendnment deni al - of -access-to-the-courts claim
against Director LaRowe as frivolous. A conplaint filed in form
pauperis can be di sm ssed sua sponte if the conplaint is frivol ous.
28 U.S.C. 1915(d); Cay v. Estelle, 789 F.2d 318, 323 (5th Cir.
1986). A conplaint is frivolous if it |acks an arguable basis in
|aw or fact. Ancar v. Sara Plasma, Inc., 964 F.2d 465, 468 (5th
Cr. 1992). W review a dism ssal under 8§ 1915(d) for abuse of
di scretion. Id.

Based on our review of the record, we conclude that the
magi strate judge did not abuse his discretion in dismssing
Washi ngton' s deni al - of -access-to-the-courts claim Follow ng the
Spears hearing, the magi strate judge concluded that WAshington's

deni al - of -access-to-the-courts claim was frivol ous because there



was no evi dence that LaRowe's actions prejudiced him A denial -of -
access-to-the-courts claim nust fail absent evidence that the
deprivation actually prejudiced the plaintiff's position. Henthorn
v. Swi nson, 955 F.2d 351, 354 (5th Cr.), cert. denied, 112 S. C.
2974 (1992). Washington alleges that he voluntarily dism ssed his
original 8§ 1983 conpl ai nt agai nst Torres and \Wal ker because LaRowe
prom sed to provide Washington with |egal counsel. When LaRowe
failed to provide himwth counsel as prom sed, Washington fil ed
the present conplaint nam ng LaRowe as a defendant in addition to
t he previously nanmed defendants. Washington fails to allege any
facts showing that LaRowe's failure to provide him with |ega
counsel prejudiced his legal position. To the contrary, the fact
t hat WAshi ngton was able to refile his conplaint denonstrates that
LaRowe' s inaction did not prejudice him
B

Washi ngton al so argues for the first tine on appeal that the
magi strate judge shoul d have excluded nurse Mary King' s testinony
during the bench trial of his E ghth Anendnent claim Ki ng
testified that Washi ngt on conpl ai ned of injuries to both shoul ders,
his head, and his ankles when he was brought to the prison
infirmry. However, King further testified that Washington's
actual injuries were only mld contusions on his |eft shoul der and
the right-side of his head. Washi ngton contends that the
magi strate judge should have excluded King's testinony under
Federal Rule of Evidence 403 because it was confusing and

contradictory.



Because Washington did not raise this objection at trial, we
limt our review to whether the magistrate judge commtted "plain
error” in allowing King's testinony. Hi ghlands Ins. Co. v. National
Union Fire Ins. Co. of Pittsburgh, 27 F.3d 1027, 1032 (5th Cir.
1994). Washington fails to denonstrate that the magi strate judge
clearly or obviously erred in allowing King's testinony. Qur
review of the record reveals that King's testinobny was not so
confusing or contradictory to warrant exclusion under Rule 403. 1In
short, Washington's challenge to King's testinony bears primarily
on its credibility rather than its adm ssibility.

C.

Washi ngton al so contends that the evidence is insufficient to
support the magistrate's judgnent in favor of Torres and Wl ker.
The crux of Washington's argunent is that the testinony of nurse
King and nedi cal reports prepared by Dr. Stanley do not accurately
portray the seriousness of his injuries and that the magistrate
judge erred in relying on this evidence. W reviewthe magistrate
judge's factual findings for "clear error." GOdomv. Frank, 3 F.3d
839, 843 (5th Cir. 1993).

Qur review in this case is conplicated by the fact that
Washington failed to file a full transcript of the bench trial
The magi strate judge deni ed Washi ngton's request for a transcri pt
at governnent expense because Washington failed to explain why he
needed a copy of the transcript. WAashington renewed his notion for
a transcript at governnent expense in this court, and we granted

his notion only to the extent of King's testinony. Washington is



responsible for providing a transcript of all relevant evidence
t hat supports his sufficiency argunent. Fed. R App. P. 10(b)(2).
Accordingly, we need not consider Wshington's evidentiary
sufficiency argunent to the extent that it is based on the
credibility of testinony not included in the transcript on appeal.
Powel | v. Estelle, 959 F. 2d 22, 26 (5th Cr.), cert. denied, 113 S.
Ct. 668 (1992). As for King's testinony, the magi strate judge did
not clearly err in finding the testinony credi ble. The assessnent
of a witness' credibility is "peculiarly within the province of
the" trial court. Kendall v. Block, 821 F.2d 1142, 1146 (5th Gr.
1987). Therefore, we conclude that Washington's evidentiary
sufficiency argunent nust fail.
D

Finally, Washington argues that the nmagistrate judge
prematurely denied his notion for a new trial. The magi strate
judge's witten order granting judgnent to the defendants states
that "[a]ll notions by either party not previously ruled on are
hereby DENI ED." Washington contends that he had not filed his
motion for a newtrial at the tine the magi strate judge issued the
final order, and that Federal Rule of G vil Procedure 59 allows him
ten days to file his notion. Wshington's claimis wthout nerit.
The nmagistrate judge's final order nerely denied outstanding
not i ons. The order did not prevent Washington from filing his
nmotion for anewtrial. Washington's failure to file his notion for
a newtrial was due to his own m sunderstanding of the final order

and did not result fromerror on the nmagistrate judge's part.



AFF| RMED.



