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PER CURI AM !

Plaintiff-appellant, Roy Colgrove, was incarcerated in the
Texas Departnment of Crimnal Justice (TDCJ). Colgrove filed this
pro se, 42 U.S.C. § 1983 action agai nst Andy Col lins, Institutional
Director; H E. Kinker, Warden Il; and Sergeant WlliamMers, for

| oss of property. Colgrove also noved for in forma pauperis (IFP)

st at us. The magistrate judge recommended a dismissal, wth

prejudi ce, of Col grove's property claimas frivolous. The district

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely deci de particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



court adopted the report and recommendati on of the magi strate judge
and dismssed Colgrove's conplaint with prejudice. Col gr ove
appeals. For the follow ng reasons, we vacate and renand.

FACTS

Col grove all eges the following facts in his conplaint: During
a routine search of his cell, one of the defendants took sone art
wor K. H's requests to view the material taken and to receive a
confiscation form were deni ed. Col grove then filed a grievance
form in conpliance with TDCJ procedures, which Warden Kinker
deni ed. Ki nker clainmed that, because the art work contained a
swastika, it was Aryan Brotherhood material and was therefore
contraband. Kinker also indicated the material was attached to a
disciplinary report for the purpose of taking disciplinary action
agai nst Col grove. No copy of the art work was nmade, and he never
saw the art work again.

Col grove asserted that the actions of the defendant
constituted a direct violation of due process, part of a policy of
arbitrary harassnent of inmates, and theft of Col grove's personal
property. Col grove requested as relief, $1,000 for the | oss of his
property. Colgrove also requested that Sgt. Mers be discharged
fromhis duties at TDCJ and not allowed to reapply for enpl oynent
for five years.

The magi strate judge granted Col grove's notion to proceed | FP.
The magistrate judge interpreted Colgrove's claim as one for an
arbitrary deprivation of property. The nmagistrate judge determ ned

t hat because there was an adequate state post-deprivation renedy,



there was no violation of the Due Process Cl ause of the Fourteenth
Amendnent. The magi strate judge recommended di sm ssing Col grove's
property claimwth prejudice, pursuant to 28 U.S.C. § 1915(d), as
having no basis in |aw Colgrove filed objections to the
magi strate judge's report, contending that the destruction of his
property was inretaliationto his filing | egal conplaints and t hat
such retaliation was an attenpt to block his access to the courts.
Over Colgrove's objection, the district court adopted the
magi strate judge's findings and recommendation and dism ssed
Col grove's conplaint with prejudice.?

Col grove appeal s, asserting that the district court erred in
dism ssing his conplaint as frivolous, wthout allow ng himthe
opportunity to further develop his action through a Spears?
hearing. W agree.

DI SCUSSI ON
A conplaint filed in forma pauperis (I FP) can be di sm ssed by

the court sua sponte if the conplaint is frivolous. 28 U S.C. 8§

1915(d). A conplaint is "'"frivolous where it |acks an arguable

basis either in law or in fact.' Denton Vv. Hernandez, us

_, 112 S.at. 1728, 1733, 118 L.Ed.2d 340 (1992) (citing Neitzke
v. Wlliams, 490 U S. 319, 325, 109 S.Ct. 1827, 104 L.Ed.2d 338

(1989)). This court reviews a 8§ 1915(d) dism ssal for abuse of

2 Section 1915 (d) dismssals are generally wthout
prej udi ce. See Fraves v. Hanpton, 1 F.3d 315, 318-19 (5th Cr

1993). However, if the allegations in the conplaint are legally
insufficient and cannot be cured by an anendnent, a 8§ 1915(d)
dism ssal nmay be with prejudice. 1d. at 319.

3Spears v. McCotter, 766 F.2d 179 (5th Cr. 1985).

3



di scretion. Denton, 112 S.Ct. at 1734.
Pursuant to Fed. R Cv. P. 15(a), a plaintiff may anmend his
pl eading any tinme before a responsive pleading is served. WIlIlis

v. Collins, 989 F.2d 187, 189 (5th Gr. 1993). In view of the

liberality accorded to the pleadings of pro se plaintiffs, where
there has been no responsive pleading filed, the district court
should treat a plaintiff's objections as an anendnent to his

conplaint or an addition the nature of an anendnent. MG uder v.

Phel ps, 608 F.2d 1023, 1025 (5th Cr. 1979).

Prior tothe filing of a responsive pl eadi ng,* Col grove rai sed
contentions of retaliation and denial of access to the courts in
his objections to the nmagi strate judge's report. Prison officials
may not retaliate against or harass an inmate because of the
inmate's exercise of his right of access to the courts. G bbs v.

King, 779 F.2d 1040, 1045 (5th Cr.), cert. denied, 476 U S. 1117

(1986) . Thus, Colgrove's objections to the magistrate judge's
report and recommendation stated an independent constitutional
violation, and consequently, these objections should have been
construed as a tinely anendnent to his initial petition. See

McG uder v. Phel ps, 608 F.2d at 1025.

However, after review ng Col grove's objections de novo, the
district court determned that the objections were without nerit,
adopt ed the findings and concl usions of the magistrate judge, and

di sm ssed the action with prejudice. Accordingly, we find that the

4 No responsive pleading was filed before the district
court's 8 1915(d) dism ssal.



district court abused its discretion by dismssing Colgrove's
conplaint wwth prejudice. W vacate the judgnent which di sm ssed
Col grove's conplaint with prejudice, and remand the case for the
district court to consider Col grove' s objections as an anendnent to

hi s conpl aint pursuant to Rule 15(a) and for further proceedi ngs as

necessary.

VACATED AND REMANDED



