IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40439
Summary Cal endar

JANE ALI CE PSARI ANCS, individually and as personal
representative of the estate of Efstratios Stavros
Psarianos, ET AL.,
Pl aintiffs-Appellants,

ver sus

UNI TED KI NGDOM MUTUAL STEAM SHI P ASSURANCE ASSCCI ATI ON
(BERMUDA) LTD., Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(1:93-CV-467)

(May 24, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
FORTUNATO P. BENAVI DES: *

Plaintiffs-Appellants appeal the district court's judgnent
granting Defendant-Appellee's notion for sunmary judgnent and
denying Plaintiffs-Appellants notions to remand, for discovery, for
conti nuance, for summary judgnent and to stay on the basis that
Plaintiffs-Appellants' claimfor relief was barred by the doctrine

of res judicata. Finding Plaintiffs-Appellants' appeal frivol ous,

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



we AFFIRM the district court's judgnent and inpose sanctions
agai nst Plaintiffs-Appellants as requested by Defendant-Appell ee.
BACKGROUND

Foll ow ng the sinking of the MV Thomas K in internationa
wat ers on February 1, 1984, Plaintiffs-Appellants brought personal
injury and wongful death actions in federal court against the
vessel owner, Eagle Transport Limted, Inc. ("Eagle"), the manager
and operator, Standard Marine Limted ("Standard Marine"), Peter
Kikis ("Kikis") and the Anerican Bureau of Shipping. A jury
returned a verdict in favor of Plaintiffs-Appellants in excess of
$22 mllion. However, United Kingdom Miutual Steanship Assurance
Association (Bermuda), Ltd. ("the Cub"), the protection and
indemmity insurer of the vessel, declined to cover any liability.

Eagle, Standard Marine and Kikis instituted third-party
proceedi ngs against the Cub claimng breach of an insurance
contract and seeking indemification for the anount that they were
required to pay to Plaintiffs-Appellants. The district court
granted the Club's notion to conpel arbitration as required by the
i nsurance contract. Wiile arbitration was still pending,
Plaintiffs-Appellants expressed their intention to initiate an
action against the Cub in state court. The C ub responded by
requesting the district court to declare that Plaintiffs-Appellants
had no claim against the d ub. Plaintiffs-Appellants filed a
counter-claim seeking a declaratory judgnent that the insurance
contract provided by the Cub covered the liabilities of Eagle and

that they were entitled to proceed directly against the Cub



The arbitration panel found that Eagle had not conplied with
the i nsurance contract under the indemity policy, and therefore,
Eagle could not recover from the d ub. The district court
confirmed the arbitrati on award and di sm ssed Plaintiffs-Appellants
clains against the C ub. The district court's judgnent was
affirmed by this Court in Psarianos v. Standard Marine, Ltd., Inc.,
12 F.3d 461 (5th Cir.), cert. denied, _ US. _, 114 S.Ct. 2164,
128 L. Ed.2d 887 (1994).

On August 31, 1993, while the district court's judgnent was
still on appeal to this Court, Eagle and Plaintiffs-Appellants
filed suit in Texas state court asserting both clains on the
i nsurance contract and extracontractual bad faith clainms under
Texas state |aw Plaintiffs-Appellants sought to nullify the
arbitration award, alleging the sane causes of action that had
previ ously been decided by the federal district court. The Cub
renoved the case to federal court pursuant to 9 U S.C. 8§ 205 and
federal question jurisdiction under 28 U S.C. § 1441.

On Cctober 19, 1993, the Club noved to dismss Plaintiffs-
Appel l ants' clainms and for sunmary judgnment. Plaintiffs-Appellants
filed a notion to renmand. On March 29, 1994, after this Court
i ssued an opinion in the prior appeal, the district court entered
an opinion and final judgnment granting the Cub's notion for
summary judgnent, finding that Plaintiffs-Appellants claim for
relief was barred by the doctrine of res judicata. The court
i ssued an anended opi nion on April 8, 1994. Plaintiffs-Appellants

then filed a notion for newtrial, which the district court deni ed.



ANALYSI S

W review the district court's summary judgnent de novo.
Bodenheinmer v. PPG Industries, Inc., 5 F.3d 955, 956 (5th Gr.
1993). Summary judgnent s appropriate when there exists no
genui ne i ssue of material fact so that the noving party is entitled
to judgnent as a matter of |aw See FeED. R CGv. P. 56(c). I n
making this determnation, the Court mnust draw all justifiable
inferences in favor of the nonnoving party. Anderson v. Liberty
Lobby, Inc., 477 U. S. 242, 255, 106 S.Ct. 2505, 2513, 91 L.Ed.2d
202 (1986).

Def endant - Appel | ee properly renoved this case pursuant to 9
US C § 205 which provides a procedural basis for federal
jurisdiction. Plaintiffs-Appellants state court petition seeks
recovery under the insurance contract between the C ub and Eagl e,
which is subject to arbitration. Further, Plaintiffs-Appellants
seek to invalidate the prior arbitration award. Therefore, this
case is one that "relates to an arbitration agreenent or award
falling under the Convention” and is subject to renoval. The
district court did not err in refusing to remand the case.

Furthernore, the district court was correct in concluding that

1 Section 205 provides in pertinent part:

Where the subject matter of an action or
proceedi ng pending in State court relates to an
arbitration agreenent or award falling under the
Convention, the defendant or the defendants may, at any
time before the trial thereof, renove such action or
proceeding to the district court of the United States
for the district and division enbracing the place where
the action or proceeding is pending.
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the relief sought by Plaintiffs-Appellants is barred by res
judicata. An action is barred by res judicata if: 1) the prior
j udgnment was rendered by a court of conpetent jurisdiction; 2) the
prior judgnment was final on the nerits; 3) the prior judgnent
adj udi cated all clains which were or could have been made in the
prior action; and 4) the parties against whom res judicata is
asserted were either identical to, or are in privity with, the
parties to the prior action. Southmark Properties v. Charl es House
Corp., 742 F.2d 862, 869 (5th Gr. 1984) (citing Nilsen v. Gty of
Moss Point, Mss., 701 F.2d 556, 599 (5th Cr. 1983) (en banc)).
The district court in the prior judgnent ruled that Plaintiffs-
Appel  ants had no "bad faith" clai magai nst the Cub, and that they
had no standing to contest the arbitration award. This Court
af firnmed. Thus, that ruling is res judicata on this renewed
attenpt by Plaintiffs-Appellants to invalidate the arbitration
awar d.

W find Plaintiffs-Appellants' appeal frivolous. W are
aut hori zed under FED. R App. P. 38 to "'award just danmages and
single or double costs to the appellee' if we determ ne that an
appeal is frivolous." Buck v. United States, 967 F.2d 1060, 1062
(5th Gir. 1992), cert. denied, __ US __ , 113 S.C. 1052, 122
L. Ed. 2d 360 (1993). An appeal is frivolous when ""the result is
obvious or the argunents of error are wholly wthout nerit.""
Montgonery v. United States, 933 F.2d 348, 350 (5th cir. 1991)
(quoting Cohlan v. Starkey, 852 F.2d 806, 811 (5th Cr. 1988)).

Plaintiffs-Appellants clains have been wholly rejected by this



Court in a prior appeal and any attenpt by Plaintiffs-Appellants to
distinguish their clains is wholly without nerit, as illustrated by
their continual reliance on Texas appell ate casel aw subsequently
overruled by the Texas Suprene Court. Thus, we find that the
result 1is obvious because Plaintiffs-Appellants <clains are
unquestionably barred by res judicata and are wholly w thout nerit.
We further find that an award of $2,500 in lieu of costs and
attorneys' fees is just and reasonable, and we award damages in
that anount in favor of Defendant- Appell ee and against Plaintiffs-
Appel | ant s.
CONCLUSI ON

For the reasons articul ated above, this frivolous appeal is

di sm ssed. See Local Rule 42.2. Further, we award $2,500 in

damages in favor of Defendant-Appellee and against Plaintiffs-

Appel | ant s.



