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PER CURI AM !

Billie Marie Taylor and one of her co-defendants, Benton
Mley, were tried by jury on an ei ght-count indictnent. Taylor was
found guilty of the follow ng four counts:

(1) count one, conspiring to manufacture nethanphetam ne, in

violation of 21 U. S.C. § 846;

(2) count two, possessing a listed chem cal, ephedrine, with

the intent to manufacture nethanphetam ne, in violation

of 21 U S.C § 841(d)(1);

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(3) count three, possession of a firearmin relation to a
drug trafficking crinme, in violation of 21 US. C 8§
924(c); and

(4) count eight, possession of an unregistered firearm in
violation of 26 U S.C. § 5861.

On February 28, 1992, the district court sentenced Taylor to
serve 292 nonths inprisonnent wunder count one, 120 nonths
consecutive i nprisonnent for count three, and 120 nont hs concurrent
i nprisonnment for counts two and eight. Tayl or appeal ed. W
af firmed her conviction and sentence, and the United States Suprene

Court denied her petition for wit of certiorari. US. v. Mley,

No. 92-4194 (5th G r. Dec. 23, 1992) (unpublished), cert. denied,

114 S.Ct. 97 (1993).
Taylor then filed a notion to nodify her sentence pursuant to
18 U.S.C. 8§ 3582(c)(2), arguing that her sentence shoul d be reduced
based on the retroactive application of amendnent 484 to the 1993
sentenci ng guidelines. The district court denied the notion, and
Tayl or appeals. W affirm
DI SCUSSI ON

The district court's application of the quidelines

Taylor contends first that the district court erred in
applying U S.S.G § 2D1.1, the controll ed-substance guideline, to
her |isted-chem cal offense, possession of ephedrine (count two).
She argues that the court should have applied 8 2Dl1.11 which
specifically provides for offenses involving ephedrine and woul d

have yielded a | ower base offense | evel



A 8 3582(c)(2) notion applies only to guideline anendnents
whi ch operate retroactively, as listed in the policy statenent to

US S G §1B1.10(d).?2 US. v. Mller, 903 F.2d 341, 349 (5th Cr.

1990). Although Taylor refers to retroactive anendnent 484, her
argunent actually challenges the district court's application of
t he gui deli nes. Section 3582(c)(2) provides that, on notion by
the defendant, the district court my not nodify a term of
i nprisonment once it has been inposed except that, if the
sentenci ng range has subsequently been | owered by the Sentencing
Commi ssi on,

the court may reduce the term of inprisonnent, after

considering the factors set forth in section 3553(a) to

the extent that they are applicable, if such a reduction

is consistent with applicable policy statenents i ssued by

t he Sent enci ng Conm ssi on.
18 U.S.C. 8§ 3582(c)(2). This section does not address a
defendant's challenge to the district court's application of the
gui del i nes. Accordingly, the question of whether the district
court applied the appropriate guideline is not cognizable under §
3582(c)(2). For this reason, we address neither Taylor's argunent
that the district court applied the wong guideline, nor the
governnent's argunent that this issue was resolved on direct

appeal .

Retroactive application of anendnent 484

2 Part of Taylor's argunent discusses a Novenmber 1, 1993
amendnent to 8§ 1B1.3. This anendnent (anendnent 439) is not anong
those listed in 8 1B1. 10(d) as retroactively applicabl e; therefore,
we do not consider this anendnent in our analysis of this 18 U. S. C
§ 3582 noti on.



At trial, a Drug Enforcenent Agency chem st testified that the
55 pounds of ephedrine, which fornmed the basis for counts one and
two, could produce 15 to 20 kilogranms of pure nethanphetam ne
Based upon this testinony, the district court determ ned that the
quantity of pure net hanphetam ne i nvol ved was 14. 96 kil ograns. The
district court then applied U S.S.G § 2D1.1(c)(2) (at |east 10 KG
but | ess than 30KG of actual Methanphetam ne) to find Tayl or's base
of fense | evel of 40.

Section 2D1.1(a)(3) directs the district court torefer to the
§ 2D1.1(c) drug quantity table in order to determne the
def endant' s base offense |evel. The drug quantity table states
t hat ,

Unl ess otherw se specified, the weight of a controlled

substance set forth in the table refers to the entire

weight of any mxture or substance containing a

det ect abl e anount of the controlled substance.
US S G § 2D1.1(c). Anmendnent 484 changed 8§ 2Dl1.1, Application
Note 1, to explain that the term"[mixture or substance does not
include materials that nust be separated from the controlled

subst ance before the controll ed substance can be used." Uni t ed

States Sentencing Conm ssion Cuidelines Munual, Appendix C,

anendnent 484 (1993).

Tayl or argues that her sentence should be reduced based on
anendnent 484 because the ephedrine should not have been used in
calculating the anpunt of nethanphetamne, for purposes of
determ ning the base | evel for her sentences on counts one and two.
Tayl or focuses upon the term "m xture or substance," and argues
that the district court construed anmendnent 484 too narrowy in
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cal cul ating the anmount of nethanphetam ne that could be produced
from 55 pounds of ephedrine.

The i ssue addressed by anendnent 484 has ari sen in cases which
involve either (1) a controlled substance which is bonded to, or
suspended in, another substance but is not usable until it is
separated from the other substance (e.g., cocaine mxed wth
beeswax); or (2) waste produced during the manufacturing process
(e.g., waste products which are used to renove inpurities or form
a precipitate of a controlled substance are not to be used in
calculating the base offense level), or chemcals confiscated
before the chem cal processing of the controlled substance is
conpleted. 1d. The chem cals seized before the end of processing
are "not usable in that form because further processing nust take

pl ace before they can be used." 1d., citing U S. v. Sherrod, 964

F.2d 1501 (5th Gr. 1992), cert. denied _sub nom, Cooper v. United

States 113 S. . 832 (1992), and cert. denied sub nom, U.S. wv.

Sewell, 113 S. . 1367 (1993). The Sentencing Conm ssion gave
anmendnent 484 retroactive effect. U S S. G § 1B1.10(d).

The i nstant case i nvol ves neither a control | ed substance which
is bonded to or otherw se m xed wi th anot her substance, nor a waste
product fromthe manufacturing process. This ephedrine was not a

chem cal seized during processing as in Sherrod.? Taylor's

3 U.S. v. Sherrod, supra, involved nethanphetan ne m xtures
which were in the formative stages of the manufacturing process.
964 F.2d at 1511 and at n. 7. The defendants had begun, but had
not yet conpleted, processing the nethanphetam ne from precursor
chem cal P2P. The defendants asserted on appeal that the district
court erred in using the weight of the mxture in its sentence
cal cul ations because it should have used only the anount of
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sent ence was not based on an anount of "m xture or substance" which

cont ai ned waste products or unusable chem cals. See and conpare,

Sherrod, id. Tayl or correctly points out that ephedrine is a

listed chem cal which is a precursor to nethanphetam ne and which
contains no traceable amount of a controlled substance.? The
district court exam ned the evidence to determ ne the anmount of
met hanphet am ne whi ch coul d be manufactured fromthe sei zed anount
of ephedrine. Taylor's sentence was cal cul ated based on t he anount
of ephedrine and the conversion ratio between ephedrine and
met hanphet am ne. Thus, we find that anmendnent 484 does not apply
tothe district court's use of the weight of ephedrine to cal cul ate
the anmount of nethanphetam ne which could have been produced.
Accordi ngly, we hold that this amendnent does not apply to Taylor's

sent ence.

CONCLUSI ON

Tayl or may not challenge the district court's application of
the Sentencing Quidelines via a 18 U . S.C. 8§ 3582(c)(2) notion to

nmodi fy sentence. Therefore, we do not address her argunent that

met hanphet am ne that could have been produced. W held that the
district court did not err in sentencing the defendants on the
basis of the entire anmount of nethanphetam ne m xture. Anmendnent
484 cites Sherrod after its statenent that, |ike waste produced
fromillicit manufacture of a controlled substance, the chem cals
sei zed before the end of processing are not usable.

4 W note that, where there is no drug seizure, the court
shal |l approximate the quantity of the controlled substance.
US S G 8§ 2D1.1, Application Note 12. There was no 8§ 2D1.1
controll ed substance seized in this case.
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the district court applied the wong guideline in determ ning her
base of fense |evel.

Amendnent 484, which Tayl or asserts shoul d apply retroactively
to reduce her sentence, does not apply to the facts of her case.
Finding no error in the district court's denial of Taylor's 18
U S.C 8§ 3582(c)(2) notion, we affirm

AFFI RVED.



