IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40422
Summary Cal endar

ANTONI O GONZALES- HEREDI A

Petiti oner,
V.

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE

Respondent .

Petition for Review of an Order
of the Board of Imm gration Appeals
(A 41 935 781)

(Novenber 11, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.

PER CURI AM *

Petitioner Antoni o Gonzal es-Heredi a seeks review of an order
of deportation issued by the Immgration Judge ("1J") and affirned
by the Board of Immgration Appeals ("BIA"). W affirm the
deci sion of the BIA

BACKGROUND

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Gonzal es-Heredia is a 48 year-old native and citizen of Mexico
who entered the United States as a conditional resident on February
1, 1988. On Septenber 4, 1990, CGonzal es-Heredia's status changed
fromconditional resident to | awful permanent resident. Two days
|ater, on Septenber 6, 1990, Gonzal es-Heredia was convicted of
second degree possession of cocaine in a Texas state court.! He
was sentenced to probation for a termof six years.

On June 7, 1993, CGonzal es-Heredia was served with an order to
show cause. The order charged hi mwith deportability under Section
241(a)(2)(B) (i) of the Immgration and Nationality Act ("INA"), 8
U S C 8§ 1251(a)(2)(B)(i),? due to his conviction for possessi on of
a control |l ed substance. The |IJ ordered deportation pursuant to the
statute, and al so nade the foll ow ng observati ons:

The respondent has not been a | awful pernmanent resident

of the United States for nore than seven years, and

therefore cannot prove that he has an unrelinquished

|awful domcileinthis country for seven years, whichis
required in order for himto nmake application to this

. Gonzal es- Heredi a pl eaded guilty to the possession of
cocai ne charge.

2 The statutory provision states:

Any alien who at any tinme after entry has been

convicted of a violation of . . . any law or regulation

of a State, the United States, or a foreign country

relating to a controlled substance . . . other than a

single offense invol ving possession for one's own use
of 30 grans or less of marijuana, is deportable.

8 USC § 1251(a)(2)(B)(i).



Court for relief fromdeportation under Section 212(c)?
of the Immgration and Nationality Act.

The Court sees no other relief fromdeportation that wll
elimnate the respondent's deportation charge. The
respondent is ineligible for relief of voluntary
departure or suspension of deportation under Section 244

of the Immgration and Nationality Act because of his

conviction and deportability under Section 241(a)(2) of

the . . . Immgration and Nationality Act.

On March 25, 1994, the BIA affirnmed the |J's decision "inits
entirety." The BIA noted that the IJ "is precluded from | ooking
behind the judicial record to determne the guilt or innocence of
an alien and may not nmake an i ndependent assessnent of the validity
of a guilty plea."” In addition, the BIA concluded that the |J
"considered all of the facts in this case and correctly decided
that the respondent was statutorily ineligible for any form of
relief from deportation.” Gonzal es-Heredia appeals the BIA's
deci si on.

1. STANDARD COF REVI EW
A factual finding of statutory ineligibility for relief from

deportation is reviewed "solely to see if such findings are

supported by substantial evidence." Fonseca-Leite v. INS 961 F.2d

60, 62 (5th Gr. 1992); see also D az-Resendez v. INS, 960 F.2d

3 Section 212(c) of the INA states in the foll ow ng
rel evant part:

Aliens lawfully admtted for permanent residen[ce] who
tenporarily proceeded abroad voluntarily and not under
an order of deportation, and who are returning to a

| awf ul unrelinqui shed domcile of seven consecutive
years, may be admtted in the discretion of the
Attorney General

8 U.S.C. § 1182(c).



493, 495 (5th Cr. 1992) ("Findings of fact supporting the Board's
exercise of discretion . . . are reviewed nerely to determne
whet her they are supported by substantial evidence."). Under the
"substantial evidence" test, a finding can be reversed only if the
evi dence presented is "so conpelling that no reasonabl e factfi nder

could fail to [agree]." INS v. Elias-Zacarias, 112 S. C. 812

815, 817 (1992). The burden is on the alien to establish

eligibility for a suspension of deportation. See Hernandez-Cordero

v. INS, 819 F.2d 558, 560 (5th G r. 1987).
[11. ANALYSI S AND DI SCUSSI ON
Section 212(c) of the INA provides discretionary relief from
deportation for a permanent resident alien who has been lawfully
domciled in the United States for nore than seven years. See

Mol enda v. INS, 998 F.2d 291, 295 (5th Cir. 1993); Ashby v. INS

961 F.2d 555, 557 (5th Gr. 1992). Even though 8§ 212(c) literally
applies only to adm ssions, the provision has been consistently
interpreted to permt permanent aliens in deportation proceedi ngs

to apply for a waiver. See D az-Resendez, 960 F.2d at 494 n.1

As nmentioned, it is wundisputed that Gonzal es-Heredia was
admtted to the United States as a conditional resident on February
1, 1988, and his status was adjusted to that of |awful pernanent
resident on Septenber 4, 1990. Thus, at the tinme of his Decenber
7, 1993 hearing before the [|J, Gonzales-Heredia had been a
permanent resident alien for slightly over three years; at best, he
had resident status inthe United States for approximately five and

one-half years. |In either case, Gonzal es-Heredia fell well short



of the seven-year domcile requirenent for 8 212(c) discretionary
relief. As such, we conclude that the BIA's approval of the IJ's
determ nation that petitioner was ineligible for 8 212(c) relief
was supported by substantial evidence.

Suspension of deportation wunder 8§ 244(a)(2) of the INA
requires that an alien be physically present in the United States
for a continuous period of at least ten years following the
comm ssion of a deportable act, during which tinme the alien nust
denonstrate that he has been a person of good noral character.?
Vol untary departure under 8 244(e) of the INA requires that an
alien establish that he is, and has been, a person of good noral
character for at least five years imediately preceding his

application for voluntary departure.® Sinply put, having been

4 The statute provides in relevant part:

[ T]he Attorney General may, in his discretion, suspend
deportation . . . in the case of an alien [who] .

i s deportabl e under paragraph (2), (3), or (4) of
section 1251(a) of this title; has been physically
present in the United States for a continuous period of
not |less than ten years imediately follow ng the

comm ssion of an act, or the assunption of a status,
constituting a ground for deportation, and proves that
during all of such period he has been and is a person
of good noral character; and is a person whose
deportation would, in the opinion of the Attorney
Ceneral, result in exceptional and extrenely unusual
hardship to the alien or to his spouse, parent, or
child, who is a citizen of the United States or an
alien lawfully admtted for pernmanent residence.

8 U S.C § 1254(a)(2).
5 The statute provides in relevant part:
[ T]he Attorney General may, in his discretion, permt
any alien under deportation proceedings . . . to depart
voluntarily fromthe United States at his own expense

5



convi cted for possession of cocai ne in 1990, Gonzal es-Heredia could
not neet these durational requirenents at his deportation hearing
in 1993. Thus, we conclude that there was substantial evidence to
support the BIA' s approval of the [1J's determnation that
petitioner was also ineligible for relief under § 244 of the INA®

Despite his statutory ineligibility, Gonzal es-Heredi a argues
that he is entitled to discretionary relief under 8 212(c) and 8§
244 because of nunerous favorable factors in his case, such as his
hi story of enploynent and possession of property. Gonzal es-
Heredia's "equity" argunents, however, are msplaced, as the
statutory provisions consider the equities of an alien's case only
after the alien has net the statute's eligibility requirenents

(i.e. lawful permanent resident and m ninmum |l ength of domcile).

inlieu of deportation if such alien shall establish to
the satisfaction of the Attorney General that he is,
and has been, a person of good noral character for at

| east five years imedi ately preceding his application
for voluntary departure under this subsection

8 U.S.C. § 1254(e)(1).

6 Even Gonzal es-Heredi a's counsel agreed that he was
ineligible for any formof deportation relief. The follow ng
di al ogue occurred at petitioner's Decenber 7, 1993 deportation
heari ng:

[1J]: | do not know of any formof relief available to
your client fromdeportation that | see on this record.
Do you have any formof relief that you wish to nake
application for?

[ Gonzal ez-Heredi a's counsel]: Your Honor, ny client
had been advised that he does not have the seven years,
| awf ul permanent residence, to apply for any type of
wai ver, so | don't think that there's any relief
avai | abl e under the | aw presently.



In other words, the discretionary nature of 8 212(c) and 8§ 244 can
only be applied to an alien who falls within the scope of these
provisions; if an alien cannot net the prelimnary requirenents,
the discretionary nature of the statutes cannot be invoked at all.

C. INS v. Baganamsbad, 429 U S. 24, 25-26 (1976) (observing that

for statutes with aspects of both eligibility requirenments and
di scretionary considerations, failure to satisfy one aspect nakes
it unnecessary to consider the other aspect). Thus, Gonzal es-
Heredia's failure to neet the eligibility requirenments of § 212(c)
and 8 244 precludes any relief under those provisions, and any
further evaluation of his favorable equities is unnecessary.
Finally, Gonzal es-Heredia argues that the BIA erred in not
considering both the anpunt of cocaine in his possession and the
factual circunstances behind his conviction. W find no error on
the part of the BIA as it is well-established that "[i]mm gration
authorities nust |look solely to the judicial record of final
convi ction and may not nmake their own i ndependent assessnent of the

validity of [a] guilty plea.” Zinnanti v. INS, 651 F.2d 420, 421

(5th Gr. Unit AJduly 1981). As we explained in Zinnanti:

Allow ng a collateral attack on a crimnal conviction in
adm ni strative proceedings concerned with deportation
could not, as a practical matter, assure a forum
reasonably adapted to ascertaining the truth of the
clains raised. It could only inprovidently conplicate
the adm ni strative process. Once the conviction becones
final, it provides a valid basis for deportation unless
it is overturned in a judicial post - convi cti on
pr oceedi ng.

ld. at 421.



' V. CONCLUSI ON
Because we find substantial evidence to support the BIA's
approval of the [1J's determnation that Gonzales-Heredia is
ineligible for deportation relief, the decision of the BIA is

AFF| RMED.



