IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40364
Summary Cal endar

FERNANDO ALVARADO

Petiti oner,
ver sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Revi ew of an Order of the
Board of Imm gration of Appeals
(A29 325 681)

(Novenber 25, 1994)
Bef ore Judges KING JOLLY, and DeM3SS, Circuit Judges.
PER CURI AM *

Fernando Carl os Al varado clains to have fled his hone country
of Peru in fear of threatened violence at the hands of the MRTA, a
| eftist revolutionary group operating there. He seeks asylumin
the United States, but an immgration judge determ ned that

Al varado had failed to establish that he is a refugee and granted

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



hi mvoluntary departure. The Board of Inmgration Appeal s agreed
and dismssed his appeal. In this petition for review, Al varado
argues that the Board erred when it deenmed him ineligible for
asyl umor w t hhol di ng of deportation. Finding noreversible error,
we deny Al varado's petition.

In the Attorney General's discretion, persons qualifying as
refugees may obtain asylum 8 US C § 1158(a). To qualify,
Al varado nust establish that he was driven himfromhis country of
nationality, and is unwilling or unable to return to it, based on
"persecution or a well-founded fear of persecution on account of
race, religion, nationality, nenbership in a particular socia
group, or political opinion." 8 U S.C. § 1101(a)(42)(A).

Al varado, a native and citizen of Peru, clains he is eligible
for asylum based on his political opinion.! His claimapparently
stens from his volunteering to testify against MRTA nenbers in
connection with an incident that occurred at a Lima restaurant in
1986. Two years followng the incident, he received tel ephone
calls threatening harmif he testified against them Additionally,
he points to a break-in at his apartnent as further evidence of

possible intimdation by the MRTA. The Board determ ned that this

1Al varado attenpts to argue that he is also entitled to asyl um
based on his nenbership in a particular social group. Hi s
statenent of reasons for appeal filed with the Board reflects that
he raised only the claim of persecution based on his politica
opi nion. Alvarado therefore has not exhausted his admnistrative
renmedies that are a prerequisite to our review of this claim W
therefore lack jurisdiction over this claim See Townsend V.
|.N.S., 799 F.2d 179, 181-82 (5th Cr. 1986).




evidence did not reflect persecution or a well-founded fear of
persecution based on his political opinion.

Qur reviewis |limted in this case: we will not disturb the
Board' s decision unless the adm nistrative record, considered in
its entirety, contains evidence "so conpelling that no reasonabl e
factfinder could fail to find the requisite fear of persecution”

based on political opinion. Ri vas-Martinez v. I.NS., 997 F.2d

1143, 1146 (5th Gr. 1993). In weighing the Board's determ nation
of Alvarado's eligibility for asylum we focus on the relation, if
any, between the asserted persecution and his political opinion,
not the political notives of his persecutors. 1d. at 1147. To
qualify, the asserted persecution nmust arise fromhis opinions, not
merely from acts that mght be construed as communicating them

Ild. Thus, inl.NS. v. Elias-Zacarias, 502 U S. 478, 112 S. Ct. 812

(1992), the Suprenme Court required an alien seeking asylum to
establish that he feared persecution from Guatemal an guerrillas
based on his political opinions, not nerely on his refusal to join
them Simlarly, we require Alvarado to establish that he fears
persecution based on his political opinions, not nerely his
vol unteering to testify.

The record reflects clearly that Alvarado is politically
opposed to the MRTA. It flatly belies any notion, however, that
Al varado fears persecution based on his opposition. Instead, it
confirms that his fear arises solely from his volunteering to

testify against the MRTA Al varado concedes that "until this



happened, until it was personal," he "wasn't threatened any nore
than any other Peruvian citizen," and all the threats related to
his testifying at the upcomng trial. Furthernore, he said the
MRTA threatened himwth harmif he testified against them that
fact inplies that, if Alvarado would wthdraw his offer to testify,
the MRTA would | et him al one.?

Based on our review of the record, we find no evidence that
woul d conpel a reasonable factfinder to conclude that Alvarado
faced persecution based on his political opinion. The Board did
not err when it deened himineligible for asylum Accordingly, his
petition is

DENI ED

2Al varado does not claim the MRTA ever learned of his
opposition, |let alone connected his opposition to his volunteering
to testify against them



