IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40362
Summary Cal endar

MARK WHI TE,
Pl ai ntiff-Appellant,
ver sus

RONALD REED, Dr., Physician,
ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:93-Cv-141
(August 29, 1994)
Before KING SM TH, and STEWART, Circuit Judges.
PER CURI AM *

Mark White noves this Court for | eave to proceed on appeal

in forma pauperis (IFP). See Fed. R App. P. 24(a). "To proceed

on appeal [IFP], a litigant nmust be economcally eligible, and

hi s appeal nmust not be frivolous." Jackson v. Dallas Police

Dep't, 811 F.2d 260, 261 (5th Cr. 1986). The determ nation
whet her his appeal is not frivolous, does not require probable

success on the nerits. | d.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Wiite fails to nention his contentions concerning the
presence of asbestos in his assigned work area. Therefore, this

claimis deened abandoned on appeal. See Eason v. Thaler, 14

F.3d 8, 9 n.1 (5th Gr. 1994). Liberally construed, Wite's
argunents challenge the district court's dismssal, with
prejudice, as frivolous™ of his clains of retaliation and of
wor k assi gnnments whi ch aggravate his breathing probl ens.

An [I FP] conplaint may be di sm ssed as

frivolous if it lacks an arguable basis in

| aw or fact. Should it appear that

insufficient factual allegations m ght be

remedi ed by nore specific pleading, we nust

consi der whether the district court abused

its discretion by dismssing the conpl aint

either with prejudice or without any effort

to anmend.
ld. at 9 (footnotes omtted). The district court failed to
utilize a Spears™ hearing or a questionnaire before dismssing
White's conplaint as frivolous. "Dismssal with prejudice .
woul d be appropriate if the plaintiff has been given an
opportunity to expound on the factual allegations by way of a

questionnaire or orally via a Spears hearing." Gaves V.
Hanpton, 1 F.3d 315, 319 (5th Cr. 1993) (footnote omtted).
A review of Wiite's clains concerning inproper job

assignnents for malicious and retaliatory reasons do not fal
under the characterization of "pure fantasy or . . . a legally

i narguabl e proposition." Eason, 14 F.3d at 10. Wth further

““"Mtchell v. Sheriff Dep't, Lubbock County, Tex., 995 F.2d
60, 62 n.1 (5th Cr. 1993), sets out this Court's "preferred
procedure" for the district courts to use in determning a
litigant's | FP status.

“"*Spears v. MCotter, 766 F.2d 179, 181-82 (5th Cr. 1985).
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factual developnent, it is conceivable that Wite could state a
claimwhich neets the deliberate-indifference standard, based on
his current allegations that the defendants chose job assignnents
for White, know ng such choices woul d aggravate his nedi cal
condition, and that the defendants punished Wite for his refusal
to work, although they knew his condition precluded such work.

See Mendoza v. Lynaugh, 989 F.2d 191, 194 (5th Gr. 1993); see

al so Farner v. Brennan, us _ , 114 s C. 1970, 1980, 128

L. BEd. 2d 811 (1994) (using crimnal law s definition of
subj ective reckl essness to define the Ei ghth Anendnent's
del i berate indifference).

Wiite all eged that the defendants used the inproper job
assignnents as retaliation for Wiite's jail house lawering. Wth
further factual devel opnent as to what, if any, unidentified
litigating activity gave rise to retaliation and what specific
instances, if any, justified a conclusion of retaliation by the
defendants, it is possible that Wite may state a claimfor

retaliation. See Gbbs v. King, 779 F.2d 1040, 1046 (5th Cr.),

cert. denied, 476 U. S. 1117 (1986).

Because these clains, with further factual devel opnent, may
survive 28 U.S.C. § 1915(d) scrutiny, the district court abused
its discretion in dismssing, with prejudice, these clains as
frivolous. See Eason, 14 F.3d at 10. Therefore, Wi te has

stated issues of arguable legal nerit. See Jackson, 811 F.2d at

261.
White's notion to proceed IFP is granted. The district

court's judgnent on the issues presented for appeal is vacated
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and remanded for further devel opnent by the district court.
Because Wiite failed to preserve for appeal the claimconcerning
asbestos in the prison work environnent, the district court's
determnation as to this claimis affirmed.

MOTI ON GRANTED. AFFI RVED I N PART. VACATED AND REMANDED I N
PART.



