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PER CURI AM *

Thi s appeal involves a civil rights case based primarily on a
21-day delay in obtaining a nedical appointnent. Frederick Tyrone
Ridge, an inmate, filed his civil rights suit alleging severa
constitutional «clains, including an Ei ghth Amendnent claim
regarding the denial of adequate nedical care and various due

process violations. The district court dismssed the suit as

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



frivol ous pursuant to 28 U. S. C. section 1915(d). Finding no abuse
of discretion in the district court's disposition of Ridge's
claims, we affirm

|. FACTS AND PROCEDURAL HI STORY

According to the Appel |l ant, on August 5, 1993, whil e R dge was
awai ting a nedical appointnent inthe Stiles Unit Infirmary, prison
officials escorted inmate M chael Charles Bush into the infirmary.
Bush had cuts and stab wounds after having been in a fight with
anot her inmate. Upon entering the infirmary, Sergeant Alford
ordered all general population inmates to leave the infirmary
because Bush's condition presented an energency. Ridge refused to
| eave but instead asked Warden Sm th about his nedi cal appoi nt nent.
Smth's response was to threaten to lock up R dge and the other
inmates if they did not |eave and cone back after a count was
t aken. Ri dge then questioned the authority of the order, and
Warden Smith stated that the order was nmade under his authority.
Smth then instructed Lieutenant McCutcheon to restrain Ridge for
di sobeying an order. Ridge was placed in pre-hearing detention
The next day, August 6, 1993, R dge received notice of a prison
di sciplinary offense and remained in detention until his hearing on
August 12, 1993.

Ridge and his two witnesses testified at the hearing that
Ridge was never in the infirmary. The disciplinary hearing
officer, Captain Wages, relied on Lt. MCutcheon's report in
finding Ridge guilty. Ridge received 15 days solitary confinenent.

Ri dge's nedi cal appointnent had been rescheduled to August 13,
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1993. However, because he was in solitary confinenment until August
24, he was unable to nmake the appointnent until August 26, 1993.

Ri dge, proceeding pro se and in forma pauperis, filed the

instant suit against the following prison officials: Janes A
Collins, R Smth, L. Wages, Lt. MCutcheon and Lt. Nwene pursuant
to 42 U S.C. section 1983. The magi strate judge determ ned that
Ri dge's al legations were frivolous, warned R dge about sanctions
for filing additional frivol ous actions, and reconmended di sm ssi ng
the suit pursuant to 28 U S.C. section 1915(d). After de novo
review, the district court overruled R dge's objections, adopted
the nmagistrate's recommendation, and dismssed the suit wth
prejudice. Ridge filed tinely a notice of appeal.
1. STANDARD OF REVI EW

The district court may dism ss an in forma pauperi s conpl ai nt

as frivolous if it lacks an arguable basis in |law or fact. 28

U S. C section 1915(d). Macias v. Raul A (Unknown), Badge No.

153, 23 F.3d 94, 97 (5th Cir. 1994) (citing Denton v. Hernandez,

Uus ., _, 112 S. .. 1728, 1733 (1992)). "Section 1915(d)
“accords judges not only the authority to dismiss a claimbased on
an indisputably neritless | egal theory, but al so the unusual power
to pierce the veil of the conplaint's factual allegations and
dismss those clains whose factual contentions are clearly

baseless.'" [d. (quoting Neitzke v. WIllians, 490 U S. 319, 327,

109 S. . 1827, 1832 (1989)). W review such a dism ssal only for
abuse of discretion.

11, | SSUES
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DELAY OF MEDI CAL TREATMENT
Ri dge contends that the 21-day delay he experienced in
obtaining a nedical appointnent constituted cruel and unusual
puni shment in violation of the Ei ghth Amendnent. Del i berate
indifference to the serious nedical needs of a prisoner constitutes
unnecessary and wanton infliction of pain in violation of the

Ei ghth Anendnent. Estelle v. Ganble, 429 U S 97, 104, 97 S. C

285, 291 (1976). In regard to delayed nedical treatnent, the

del i berate indifference must have resulted in harm Mendoza V.

Lynaugh, 989 F.2d 191, 193 (5th Cr. 1993). Further, to constitute
del i berate indifference, the defendants nust have had a

sufficiently cul pable state of mnd. [d. (citing Wlson v. Seiter,

501 U.S. 294, _, 111 S. Ct. 2321, 2323 (1991)).

A reading of Ridge's pleadings in the court below reveals
three scenari os which Ridge clains resulted in the unconstitutional
del ay of his nedical treatnent.

(1) COVER-UP OF THE ATTEMPTED MJURDER

Ri dge contended that certain prison officers "wllfully and
knowi ngly conspired . . . by using the closing of the infirmary for
an energency pre-text to flagrantly cover up the alleged attenpted
capitol [sic] murder and assault incident against inmate C. Bush
that denied Plaintiff and other inmates their nedi cal appointnments
whi ch further subjected plaintiff to cruel and unusual puni shnment
for his placenent in solitary confinenent and not receiving [sic]
any treatnent before his release.” Ri dge concedes that inmate Bush

had been stabbed several tinmes in a fight. Assum ng arguendo that

-4-



the officers were using the energency to sonehow "cover up" the
assault against inmate Bush, such actions do not show that the
officers were being deliberately indifferent to R dge's nedica
needs. As stated above, deliberate indifference requires that the
def endants nust have had a sufficiently cul pable state of m nd.
According to Ridge's scenario, the fact that Ridge's nedical
appoi ntnent was delayed was incidental to the officers' alleged

ulterior notive of a "cover up. W note additionally that
according to Ridge hinself he was asked to cone back after the head
count. This claimhas no arguable basis in fact or |aw
(2) FALSELY ACCUSED OF DI SCI PLI NARY OFFENSE

Ri dge also clainmed that the officers falsely accused hi m of
di sobeying an order to exit the infirmary so that they could deny
him nmedical treatnent and to "conceal evidence of an attenpted
capitol [sic] nurder and assault on an inmate." However, Ri dge was
found guilty at a disciplinary hearing of disobeying the order.?
Moreover, in his pleadings R dge has admtted that he did not
initially followthe order but rather, he questioned the authority
of the officer who ordered the inmates to exit the infirmary.?2

Hs claimthat the officers falsely accused him of disobeying an

order to deny himnedical treatnent is specious and fanciful.

! Hs claimthat the disciplinary proceedi ng was i nadequate
is addressed infra.

2 For exanple, Ridge stated that "it should be further noted
t hat any conduct of ny own whi ch may have appeared di sruptive could
have only been triggered after the warden had nade the
unpr of essi onal deci sion when he ordered all innmates to | eave the
infirmary."
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(3) FAILURE TO PROPERLY | SOLATE THE FI GHTI NG | NMATES

Finally, R dge has contended that the prison officials "failed
to isolate the prisoners that endangered the safety of other
prisoners which caused the disruption of wunit operation and
plaintiff being denied his nmedical appointnment.” This allegation
appears to be an attenpt to bootstrap inmate Bush's failure-to-
protect claiminto Ridge's delay-of-nedical attention claim To
establish an Ei ghth Amendnent failure-to-protect claima prisoner
must show that prison officials were deliberately indifferent to

his need for protection. Wlson v. Seiter, supra. A prison

official is deliberately indifferent "if he [the defendant] knows
that innmates face a substantial risk of serious harmand di sregards

that risk by failing to take reasonable neasures to abate it.

Farner v. Brennan, = US|, 114 S. C. 1970, 1984 (1994).

Ri dge contends that the defendants' failure to isolate the
other two inmates allowed the fight to occur which caused Bush's
stab wounds. Those injuries resulted in the enmergency whi ch caused
the infirmary to be evacuated which caused R dge's appointnent to
be reschedul ed. Assum ng arguendo that the defendants were
deliberately indifferent to Bush's need for protection, Ri dge does
not have standing to assert Bush's claim A "plaintiff generally
must assert his own | egal rights and interests, and cannot rest his
claimtorelief onthe legal rights or interests of third parties."

Warth v. Seldin, 422 U S. 490, 499, 95 S. C. 2197, 2205 (1975).

Ridge's failure-to-protect claimhas no basis in fact or |aw

To the extent Ridge is claimng that the defendants' failure
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toisolate the fighting inmates resulted in the delay of attention
to his nedical needs, this claimalso fails. Once again, assum ng
arquendo that the defendants were deliberately indifferent to
Bush's need for protection, it does not show that the defendants
were deliberately indifferent to Ridge's serious nedical needs.
Accordingly, the trial court was correct in dismssing R dge's
cl ai rs because none of his scenarios indicate that the defendants
had a sufficiently culpable nental state, 1i.e., deliberate
indifference. The trial court was further justifiedinits actions

because Ridge has failed to assert any harmattri butable to the 21-

day delay in obtaining a nedical appointnent.
| NADEQUATE DI SCI PLI NARY HEARI NG PROCEDURES

Ri dge next clains that he did not receive due process at the
disciplinary hearing in which he was found guilty of the charge of
failing to obey an order. Hi's punishnment was solitary confi nenent
for 15 days. A prisoner punished by solitary confinenent or |oss
of good-tine credits, such as Ri dge, nust receive: (1) witten
notice of the charges against himat |east 24 hours prior to the
hearing; (2) a witten statenent of the fact finders as to the
evidence relied on and the reasons for the disciplinary action
taken; and (3) the opportunity to call wtnesses and present
docunent ary evidence in his defense, unless these procedures would

create a security risk in the particular case. WIff v. McDonnell,

418 U.S. 539, 563-66, 94 S.Ct. 2963, 2978-80 (1974).
Ri dge's pleadings indicate that he received all the process

t hat he was due at his disciplinary hearing. Additionally, because
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there is evidence to support the finding of guilt by the hearing
officer, the finding is not arbitrary and capricious and nust be

upheld. Stewart v. Thigpen, 730 F.2d 1002, 1005 (5th Cr. 1984).

Thus, the district court properly dism ssed this claimas frivol ous
because it |lacks an arguable basis in |aw and fact.?
CONCLUSI ON

For the reasons set forth above, the judgnent is AFFI RVED

3 Ridge also raises certain clains not presented to the court
bel ow. We decline to address issues raised inproperly for the
first tinme on appeal. Varnado v. Lynaugh, 920 F.2d 320, 321 (5th
Cr. 1991). Additionally, R dge contends that the magi strate judge
failed to correct its factual findings regarding Lt. Nwene's
al l eged m sconduct. Brief at 11. Ri dge, however, did not nention
any factual error regarding Lt. Nwene in his objections to the
magi strate judge's report. Ridge is precluded fromraising such an
obj ection now. Rodgriquez v. Bowen, 857 F.2d 275, 277 (5th Cr.
1988) .




