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PER CURI AM *

Arthur X. Carson, a state prisoner, appeals the district
court's dismssal of his civil rights action as frivol ous, under 28
US C 8§ 1915(d) (1988). W reverse and remand.

I

Carson brought suit under 42 U S C 8 1983 (1988) against

of ficers Denby and Henpsteadt, claimng retaliation for his use of

the prison grievance system and interference with his right of

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on the basis of
wel | -settled principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession." Pursuant to that Rule, the Court has
determ ned that this opinion should not be published.



access to the courts. Carson alleged in his conplaint that T.
Denby, the prison's property officer, confiscated and tenporarily
wi thheld "legal docunents needed to prepare objections to the
magi strate's report and recommendati ons due in [his] habeas corpus

case,"” which "circunvented [him fromobtaining a de novo revi ew by
the district court in [the habeas corpus] matter, and affected
[his] ability to appeal the recommendati ons made therein."! Carson
alleged that Denby confiscated and w thheld his property in
retaliation for grievances which he had filed against her. After
filing his conplaint, Carson noved for a tenporary restraining
order, all eging that Denby had agai n confi scated his personal | egal
materials, as a result of which he "could not respond to a contest
of [his] pauper status in a state court proceeding."”

The case was referred to a magi strate judge, who recommended
dismssal of Carson's in forma pauperis action as frivolous,
pursuant to 28 U.S.C. § 1915(d), and al so recommended a $20 fi ne as
a sanction for filing frivolous |itigation. Carson objected to the
magi strate's report and recommendation. |In his objections, Carson
sought to anmend and supplenent his pleadings, objected to the
recomrendation of a $20 fine, and repeated his allegation that
Denby had confiscated his materials a second tinme since the filing

of this action.

! The magi strate in this case indicated that Carson received the
report and recomendations in his habeas case on Septenber 2, 1993, and that
Carson did not respond to the report "through Septenber 29, 1993." Carson
does not dispute these findings, and he alleges that he was deprived of his
legal materials only from Septenber 9 to Septenber 17. Thus, assum ng that
Carson's allegations are true, there were at |east 19 days in Septenber when
Carson had access to his legal materials.
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The district court, observing that Carson had not received a
previ ous warni ng about filing frivol ous suits, warned Carson rat her
than inposing the $20 fine. The district court dismssed wth
prejudice Carson's clainms of denial of access to the courts,
hol di ng that those clains were frivol ous because Carson "failed to
denonstrate he was denied access to the courts by the alleged
w t hhol ding of his property.” The district court reasoned that
Carson "had adequate tinme and resources avail abl e i n which he could
have subm tted objections in" his habeas corpus action. Concerning
the claim that Carson was prevented from litigating his pauper
status in a state court proceeding, the district court observed
that Carson "submtted . . . objections" to the magistrate judge's
report and recommendation in this case "with extensive |egal
citations during a tine period he alleges his legal material is
being withheld fromhim" Therefore, the district court concl uded,
Carson "failed to support his claimof being denied access to the
courts with any harm™ The district court dismssed Carson's
retaliationclains with prejudice, finding that they were frivol ous
because they were "conclusory” and "unsupported with any specific
details," and because the alleged retaliation did not result in a
deni al of access to the courts.?

Carson appeals, arguing that the district court abused its

discretion by dismssing his clains of retaliation and of

2 The district court also held that Carson's claimof deprivation of
his property w thout due process of |aw was frivol ous, because Carson had an
adequat e postdeprivation renedy under state |law. On appeal Carson does not
chal | enge that hol ding.
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intentional interference with his right of access to the courts.
Carson also argues that the district court erred by refusing to
allow himto anend and suppl enent his conplaint. Finally, Carson
contends that the magi strate judge and the district court displayed
bias against him by refusing to construe his pro se conplaint
liberally.?3
I
A

Carson argues the district court erred by dismssing his
clains that Denby intentionally interfered with his right of access
to the courts. In Jackson v. Procunier, 789 F.2d 307 (5th Gr.
1986), we stated that "interference with access to the courts may
constitute the deprivation of a substantive constitutional right
and may give rise to a claimfor relief under § 1983. Any
deli berate inpedinent to access, even a delay of access, may
constitute a constitutional deprivation." 1d. at 310-11. However,
a district court may dismss an in forma pauperis proceedi ng when
the court is satisfied that the action is frivolous, 28 U S. C
§ 1915(d), and we will disturb the district court's dism ssal only
upon finding an abuse of discretion. Denton v. Hernandez, _ U S.

., ., 112 S. C. 1728, 1734, 118 L. Ed. 2d 340 (1992).
The district court found that Carson's denial -of -access-to-
the-courts <clainms were frivolous because Carson's factua

allegations |acked credibility. Carson alleged that Denby

8 Carson does not argue that the district court erred by dismssing
hi s clains agai nst officer Henpsteadt.
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prevented him from objecting to the magistrate's report and
recommendation in his habeas case, but the district court
di sagreed, finding that Carson "had adequate tinme and resources
available in which he could have submtted objections.” The
district court also disagreed with Carson's allegation that he was
prevented from litigating the issue of his pauper status in his
state court action. Because Carson filed objections to the
magi strate's report and recommendation in this case, conplete with
| egal citations, the district court reasoned that Carson coul d have
litigated the i ssue of his pauper status in the state court case as
wel | .

The district court abused its discretion, because its stated
reasons wi Il not support dism ssal of a claimas frivol ous under 28
US C § 1915(d). The "8 1915(d) frivolousness determ nation

cannot serve as a factfinding process for the resolution of
di sputed facts.” Denton, _ US at |, 112 S. C. at 1733.

[A] court may dismiss a claimas factually frivol ous only

if the facts alleged are "clearly baseless,"” a category

enconpassi ng al | egati ons t hat are "fanciful,"

"fantastic," and "delusional." As those words suggest,

a finding of factual frivolousness is appropriate when

the facts alleged rise to the level of the irrational or

the wholly incredible . . . . An in forma pauperis

conpl aint may not be dism ssed, however, sinply because

the court finds the plaintiff's allegations unlikely.

ld. (citations to Neitzke v. Wllianms, 490 U S. 319, 109 S. C
1827, 104 L. Ed. 2d 338 (1989) omitted).
Carson's al legation that Denby prevented himfromlitigating

his other cases is neither irrational nor wholly incredible.

Al t hough Carson had access to his |l egal materials for about 19 days
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during Septenber, when he needed to file objections to the
magi strate's report and recomrendation in his habeas case,* a
question of fact remains as to whether deprivation of his |ega
materials for nine days prevented himfromfiling those objections.
Furthernore, the fact that Carson filed objections in this case,
conplete with legal citations, while he was all egedly deprived of
his legal materials, contradicts Carson's assertion that he was
cont enporaneously prevented fromlitigating his pauper status in
state court; but that conflict in the evidence does not render
Carson's allegation irrational or wholly incredible. The district
court abused its discretion by holding that Carson's clains were
frivol ous, based on its resolution of disputed facts.
B

Carson also alleges that the district court abused its
discretion by dismssing his retaliation claim as frivol ous. A
court does not abuse its discretion in dismssing an in form
pauperis case where the facts alleged are "fantastic or del usi onal
scenarios" or the legal theory advanced by the plaintiff is
"indisputably neritless.” Neitzke, 490 U S. at 327-28, 109 S. C
at 1833. However, Carson's allegations are not fantastic or
del usi onal . Carson sinply alleged that the prison's property
of ficer confiscated his legal materials on two separate occasions
inretaliation for grievances he filed against her. Neither is the
| egal theory advanced by Carson "indisputably neritless,” since

prisoners may have a protected liberty interest in prison grievance

4 See supra note 1.



procedures. See Jackson v. Cain, 864 F.2d 1235, 1249 (5th Cr.
1989) (prisoner alleging prison officials changed his work
assignnent in retaliation for his use of grievance system stated
facially valid claimprecluding sunmary judgnent in civil rights
case).

However, the district court reasoned that Carson's retaliation
claimfail ed because he was not denied access to the courts.® W
di sagr ee. Carson's retaliation claim was not precluded nerely
because he remai ned capable of litigating his other cases. Wat is
i nportant i s whether Denby retaliated agai nst Carson for exercising
his protected right of access to the prison's grievance system

The district court also dism ssed Carson's retaliation clains
because they were "conclusory” and "unsupported with any specific
details." This was error, because Carson shoul d have been afforded
"an opportunity . . . to offer a nore detailed set of factua
clains”" before his conplaint was dismssed with prejudice as
frivol ous. See Eason v. Thaler, 14 F. 3d 8, 9 (5th Gr. 1994)
(vacating dism ssal of conplaint as frivolous where district court

failed to conduct Spears hearing or submt questionnaire to

5 See Record on Appeal at 6 (Magistrate's Report and Reconmmendati on)
("To hold that an act of retaliation, without an acconpanyi ng cogni zabl e claim
of denial of access to the courts, is initself a constitutional violation is
wi t hout substance.").
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plaintiff). Dismssal of Carson's retaliation clainms wthout
further factual devel opnent was an abuse of discretion, and nust be
reversed. ®
11
For the foregoing reasons, we REVERSE and REMAND.

6 Because we reverse on other grounds, we need not address Carson's

claimthat the district court erred by denying himpermssion to amend and/ or
suppl enent his conplaint, or his claimthat the magi strate judge and the

district court failed to construe his conplaint |iberally because they were
bi ased agai nst him
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