UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-40321

VERNON E. FAULKNER,
Peti ti oner- Appel | ant,
VERSUS
WARDEN W NN CORRECTI ONAL CENTER,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93- CVv-1297)

] (April 7, 1995)
Bef ore WSDOM DUHE and BENAVIDES, G rcuit Judges.

PER CURI AM !

Appel l ant  Vernon Faul kner (Appellant) appeals from the
district court's denial of his application for wit of habeas
corpus pursuant to 28 U.S.C. 8§ 2254. W affirm

. FACTS

Appel lant plead guilty to an anended bill of information
charging him with nmanslaughter and sinple robbery, and was
thereafter sentenced to twenty-one years for nmansl aughter and seven

years for robbery, to run consecutively. Appellant sought wit of

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



habeas corpus in the district court, alleging seven grounds for
relief. The district court denied the petition wthout an
evidentiary hearing, and denied Appellant's request for a
certificate of probable cause. W granted Appellant's request for
a certificate of probable cause, and requested that the parties
brief whether the district court erred by not conducting an
evidentiary hearing to establish the facts surroundi ng Faul kner's
claimthat his guilty plea to mansl aughter was invalid because he
was not informed of the essential elenments of the offense.?
1. ANALYSI S

We have consistently held that a guilty plea "nust not

only be entered voluntarily, but also know ngly and

intelligently: the defendant nust be aware of the

rel evant circunstances and the |ikely consequences. On

f eder al habeas review, a guilty plea which was

voluntarily entered by a defendant who understood the

nature of the charges and consequences of the plea wll

pass constitutional nuster. The plea will be upheld even

if the state trial judge fails to explain the el enents of

the offense, provided it is shown by the record...that

t he def endant understood t he charge and its consequences.

Hobbs v. Bl ackburn, 752 F.2d 1079, 1081 (5th Cr. 1985)(citation

omtted), cert. denied, 474 U S 838, 106 S. C. 117 (1985).

Appel l ant does not dispute that his plea was voluntary, but
contends that the state court failed to properly informhimof the
intent elenent of manslaughter. We begin by setting out the

appropriate portions of Appellant's plea hearing.

Q Who nade that deci sion?

2 Despite our invitation to brief any other appropriate issue,
Appel I ant only di scusses the validity of his guilty plea on appeal,
and t hereby waives his renmaining issues.
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A | did.

Q Do you think it's in your best interest to do this?
A Yes, sir.

Q Are you pleading guilty because you're in fact guilty?
A Yes, sir.

Q Ckay, between July 17, and July 18, 1987, did you
wWillfully and unlawfully kill Readus W, nicknane \Wrd,
WIllians?

A Yes, sir.

Q Tell me in your own words how that happened?

A VWll, we got into a fight and beat his head up
agai nst the headboard on his bed. W were sharing a
room

Q Di d you have any provocation or justification, were

you defending yourself, or had he threatened you with
killing you or anything?

A No, sir, we was in an argunent and he hit ne first
and we just - it was just a fight.

Q On the sane days did you willfully and unlawfully
commt sinple robbery by use on - agai nst Readus W Ward
Wllians by use of force or intimdation and take
sonet hi ng of val ue from hinf

A | don't know if it was by force. Il was - | took
sone change and stuff that was on the dresser, sone noney
and stuff.

Q Was that after you had beat his head against the
wal | ?

A Yes, sir.

Q He was either unconscious or dead at that point?

A Yes, sir.

In the information to which he plead, Appellant was charged
with violating La. Rev. Stat. Ann. § 14:31, nmanslaughter, and
si npl e robbery. Under 8§ 14: 31, mansl aughter can occur in one three
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ways: 1) a defendant conmts a first or second degree nurder, as
defined in 8 14:30 and 14:30.1, but the offense is mtigated
because of "sudden passion" or "heat of blood"; 2) a homcide is
commtted during the comm ssion of certain other crines; 3) a
homcide is conmtted while resisting arrest. The second and third
subsections do not require a show ng of intent. However, the first
subsection requires the same showing as first or second degree
mur der, nanely, the state nmust showthat the hom ci de was conm tted
wth intent to kill or commt great bodily harm

Appel | ant contends that although the information does not
specify the appropriate subsection of 8§ 14.31, he could not have
been charged wunder subsection 2) because sinple robbery is
specifically excluded from the list of predicate crines.? He
asserts, therefore, that he was charged under subsection 1), and
that there was no evidence of intent to kill. Assum ng, ad
arquendo, that Appellant was charged under subsection 1), the
record of Appellant's plea hearing nonethel ess nmakes plain that
Appel I ant knew of the nature of the charges brought against him
and understood the consequences of his plea.

Appel lant admtted that, during their fight, he "beat" the

3 Sinple robbery is, however, a predicate crinme in the second
degree nurder statute, La. Rev. Stat. Ann. 8 14:30.1, under which
he was originally charged. The plea to manslaughter plainly
represented a conprom se that saved the state the expense of tria
whil e saving Appellant possible exposure to life in prison.
Appel lant's argunent that he could not have been convicted of
mans| aught er through use of the sinple robbery charge belies the
fact that--but for the guilty plea--he could have been convi ct ed of
second degree nmurder, wth a concomtant |ife sentence, based on
t he sane charge.



decedent's head agai nst the headboard, and the district court was
plainly entitled to view this adm ssion as manifesting intent to
inflict great bodily harm#* The plea colloquy further makes cl ear
that Appellant was aware of the charges to which he was pl eadi ng
guilty, knew of the maxi mnum sentences he could receive and entered
the plea voluntarily. Al though the state court did not
specifically recite the exact elenents of the crinmes charged, we
find that Appellant's factual recitation satisfied the el enents of
the crimes and further find that knew and understood the nature and
the elenents of the charges brought against him Because the
record is sufficient to address Appellant's contentions, the
district court did not err by denying Appellant's request for an

evidentiary hearing. See e.qg. Byrne v. Butler, 845 F.2d 501, 512

(5th Gr. 1988), cert. denied, 487 U S 1242, 108 S.C. 2918

(1988).
[11. CONCLUSI ON
It is plainthat Appellant understood t he charges agai nst him
under st ood the consequences of the qguilty plea, and voluntarily
chose to plead guilty. The record denonstrates that the
Appel lant's plea was know ng and voluntary. The district court
properly denied Appellant's request for an evidentiary hearing.

The judgnent of the district court is AFFI RVED

4 Appel l ant al so seens to argue that his factual recitation did
not admt the crinme of sinple robbery because he did not use force
to secure the articles taken. Appellant ignores the fact that but
for his beating of the decedent, he would not have been able to
abscond with decedent's property.
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