UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-40320

Summary Cal endar

LASHUNE ANN HI CKS,
Pl ai ntiff-Appellant,

VERSUS

SHAW et al,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas
(6: 93- CV-548)

(Cctober 20, 1994)

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

This is an appeal from a judgenent that dismssed wth
prejudi ce appellant's civil rights suit against certain Tennessee
Colony prison officials. The judgenent is nodified wthout
prejudice to Appellant's limted right to refile against proper

def endants, but is otherw se affirned.

" Local Rule 47.5 provides:
"The publication of opinions that have no precedentia value and merely decide particular cases on
the basis of well-settled principles of law imposes needless expense on the public and burdens on
the legal profession.”
Pursuant to that Rule, the Court has determined that this opinion should not be published.



FACTS AND PROCEDURAL HI STORY

I n Septenber 1993, Lashune Ann Hicks filed suit pursuant to 42
US C § 1983 against the following prison officials at the
Tennessee Col ony prison: Warden Janmes Shaw, Assistant Warden H.
Ki nker, Major J. Duke, M. Bill Layton, and Dr. Ford. H cks
all eged that these officials placed himin a work classification
that exposed him to excessive heat where he could have had an
epil eptic seizure. The magi strate judge ordered a Spears heari ng.

At the hearing, Hi cks consented to have his case tried before
the magi strate judge. Hicks clained that he suffered froma brain
tunor, epilepsy, kidney disease, and infection with the HV virus.
Dr. Ford testified that H cks's work classification reflected
Hi cks's seizures, H 'V status, and infection wth hepatitis B and C.

Hicks testified that, at the tine of the hearing, he was
working in records conversion, which involved typing nanes and
addresses on state records such as autonobile titles and tax
records in an air-conditioned environnent. Hicks alleged that he
was in the fields when the weather was hot and that he had a
seizure out in the fields.

Hi cks stated that he sued Wardens Shaw and Ki nker because t hey
were in charge of his unit. H cks admtted that he had never net
Maj or Dukes and stated that he sued Dukes because Dukes was one of
the people in charge. Hi cks explained that he sued Bill Layton
because Layton was in charge of the nedical departnent and because
Layton did not respond to his requests to be taken out of the

fields.



Dr. Ford explained that Layton was the hospital adm nistrator
and that Layton had nothing to do with inmate work cl assifications.
Dr. Ford then stated that H cks was assigned to work on a nedica
war d where sudden | oss of consci ousness woul d not be dangerous and
that Hi cks's nedical classification was |ater changed to refl ect
Hi cks's cont agi ous di seases.

H cks stated that he sued Dr. Ford because he had sent the
doctor sick call requests and the doctor would not help him get
reassi gned out of the fields. Hicks stated that he felt that
whoever put himout in the fields was trying to cause hi mpermanent
injury and that he had no idea who was responsible. Hi cks al so
al l eged that the work on the nedi cal squad was harder than the work
on the regul ar squads.

The magi strate judge granted Hi cks | eave to proceed in forma
pauperis. The magistrate judge found that Hicks failed to show
that the defendants assigned himto a work detail wth know edge
t hat H cks's nedi cal condition woul d be worsened or with deliberate
indifference to Hi cks' nedical needs. Moreover, the magistrate
judge al so found that Hi cks failed to show any personal invol venent
on the part of the defendants in supervisory positions and that Dr.
Ford was not responsible for Hi cks's work assignnent. The
magi strate judge concluded that Hi cks' clains | acked an arguabl e
basis in law or in fact and dism ssed the suit pursuant to 28

U.S.C. § 1915(d).

NO ABUSE OF DI SCRETI ON




Hi cks argued that the magi strate judge abused his discretion
in dismssing his suit. A 8 1915(d) dismssal is reviewed for

abuse of discretion. Ancar v. Sara Plasma, Inc., 964 F.2d 465, 468

(5th Gr. 1992). A conplaint is frivolous if it |acks an arguable
basis in law or in fact. Eason v. Thaler, 14 F.3d 8, 9 (5th Gr.

1994) (citing Denton v. Hernandez, = US _ , 112 S. Q. 1728,

1733, 118 L. Ed. 2d 340 (1992)).

The pith of Hi cks's argunent is that, because of his epilepsy,
he should not have been assigned to work in the fields. Prison
officials violate the Ei ghth Arendnent proscription agai nst cruel
and unusual puni shnent when they denonstrate deliberate
indifference to a prisoner's serious nedi cal needs, constituting an

unnecessary and wanton infliction of pain. WIlson v. Seiter, 501

U S. 294, 297, 302-05, 111 S. . 2321, 115 L. Ed. 2d 271 (1991).
Requiring a prisoner to do work that officers know wll
aggravate a serious nedical condition is cruel and unusual.

Jackson v. Cain, 864 F.2d 1235, 1245-46 (5th GCr. 1989). But

appel I ant does not clai mthat any defendant required himto do work
inviolation of a nedical restriction. Hi cks's conplaint is about
his past work assignnent. Dr. Ford testified that H cks's work
assignnent in the fields was conpatible with his classification at
that tinme, which took into account Hicks's epileptic seizures.
When the nedical staff becanme aware of Hicks's infection with HV
and hepatitis B and C, Hicks was reclassified to reflect these
afflictions and was apparently transferred to his current job

assi gnnent .



Hi cks adm tted that defendants Shaw, Kinker, Duke, and Layton
had no personal involvenent in his suit. Hi cks does not argue that
Dr. Ford was deliberately indifferent in diagnosing Hicks's work
restrictions. (Dr. Ford testified that, although he nmade nedi ca

classifications, he did not nake work assignnments). A defendant

cannot be held liable under § 1983 on a theory of vicarious
liability, including respondeat superior. Baskin v. Parker, 602
F.2d 1205, 1207-08 (5th Gr. 1979). "Personal involvenent is an
essential elenment of a civil rights cause of action.” Thonpson v.

Steele, 709 F.2d 381, 382 (5th Cr.), cert. denied, 464 U S. 897

(1983). The trial court correctly dism ssed the cl ai ns agai nst the

naned def endants.

MODI FI CATI ON AS TO PROPER DEFENDANTS

Hi cks argues that his clains could have been substanti ated
wth further discovery and that the dism ssal was, therefore
premature. A Spears hearing serves the purpose of "flesh[ing] out
the substance of a prisoner's clains" and is "in the nature of a

motion for nore definite statement.” Wsson v. gl esby, 910 F. 2d

278, 281 (5th Cr. 1990) The purpose of the Spears hearing i s not
to address the nerits of the conplaint but to focus on the |egal
viability of the allegations. 1d. H cks's clainms concerning the
nature of his initial job classification lack legal viability.

In contrast, Hicks's allegation that he was left in the fields
after he was diagnosed with HV may have nerit. The record

reflects that there may have been sone delay renoving H cks from



the fields after his nedical classification was changed to refl ect
hi s contagi ous di seases (records reflect positive HV test result
on August 2, 1993, but Hi cks conpl ai ned about working in the fields
on August 10, 1993). Thus, Hi cks nmay have a viable constitutiona
claimthat officials violated his constitutional rights | eaving him
inthe fields. Reeves, 27 F.3d at 176 (citing Farner, 114 S. C
at 1981-82 and n.8). The trial court dismssed wth prejudice as
to the refiling of another |awsuit raising the sanme clains as
presented therein. Appellant's latter clai mwould be barred under
t he judgenent entered below. W nodify the judgenent to be w t hout
prejudi ce so that H cks would not be prevented fromraising this
|atter claimagainst a proper defendant.

As nodified, the judgenent of dism ssal is AFFI RVED



