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FOR THE FI FTH Cl RCU T

No. 94-40319
Summary Cal endar

UNI TED STATES OF AMERI CA,
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Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(9:93-CV-77 (9:93-CR-4(2)))

March 29, 1995
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Bal demar Villarreal challenges the denial of § 2255 relief.

W AFFI RM
| .

Villarreal was charged in a three-count indictnment with (1)
capital nurder of a |law enforcenent officer during the comm ssion
of a conspiracy and a drug-related crine (21 U S C 8
848(e)(1)(B)); (2) conspiracy to distribute marijuana (21 U. S.C. 8§

846); and (3) possession wth intent to distribute, and

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



distribution of, mrijuana (21 US C § 841(a)(1)). On the
Governnent's notion, the district court dismssed counts two and
three. A jury convicted Villarreal of count one, and he received
alife sentence without parole. Qur court affirmed the conviction
and sentence. United States v. Villarreal, 963 F.2d 725 (5th
Cr.), cert. denied, 113 S. C. 353 (1992).

Villarreal filed a notion under 28 U . S.C. § 2255, claimng,
inter alia, that the trial court commtted plain error in providing
the jury with the original indictnment, without instructing that
counts two and three had been dism ssed prior to trial; and, that
hi s i ndi ctment was defective and therefore deprived the trial court
of jurisdiction.? Finding no nerit to Villarreal's request for
relief, the district court denied the notion, wthout having the
noti on served on the Governnent.

1.
A

Villarreal clainms that the trial court inproperly instructed
the jury; specifically, that it should not have given the jury a
copy of the indictnent, wthout instructing also that counts two

and three had been dism ssed.?® "On collateral review of an

2 The other issues raised in the 8 2255 notion have not been
pursued on appeal, and are, therefore, abandoned.

3 The Governnent urges that Villarreal is procedurally barred
from presenting his clainms, because he failed to raise them at
trial or on direct appeal. GCenerally, the Governnent nust assert
this bar in the district court. United States v. Drobny, 955 F. 2d
990, 994-95 (5th Cir. 1992). Qoviously, in that the Governnent was
not served with the notion, it could not do so then. Rather than
address whether, under these circunstances, the Governnent can
rai se the bar now, we elect to deal with the issues on the nerits.
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al l egedly erroneous jury instruction, we nust determ ne whet her the
ailing instruction by itself so infected the entire trial that the
resulting conviction violates due process, ... not nerely whether
the instruction is undesirable, erroneous, or even universally
condemed. " United States v. Anderson, 987 F.2d 251, 259 (5th
Cr.). cert. denied, 114 S. C. 157 (1993) (internal quotations and
citations omtted).

The district court advised the jury that the indictnent was
not evidence; at the close of the evidence, it instructed on the
el emrents of count one, and further instructed that the jury was
only to consider count one; and, it provided the jury wth a
verdict formrequiring a finding only with respect to count one.
In addition, we find no prejudice, because the acts constituting

counts two and three were acts necessary for a conviction on count

one. In sum there was no denial of due process.*
B
Villarreal <clains also that the trial court |acked
jurisdiction, asserting that the indictnent was faulty. W

consider a challenge to the sufficiency of an indictnment brought
for the first time on collateral review "only in exceptiona
circunstances", and the indictnent "will be held sufficient if by

any reasonabl e construction it is understood to charge an offense."

4 Villarreal also clains that he was subjected to double
jeopardy resulting fromthe jury's consideration of the indictnent
containing two dism ssed counts. Because Villarreal failed to

raise this issue before the district court, and because we find no
mani fest injustice, we decline to address it here. E. g., Varnado
v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991).
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United States v. Arnstrong, 951 F.2d 626, 628 (5th Cr. 1992)
(internal quotations omtted).

Villarreal maintains that the indictnment was defective because
the dismssal of counts two and three renoved the "predicate acts”
necessary to prove a violation of count one. This argunent is
frivolous. Count one was a separate and i ndependent offense; the
di smissal of the other two counts had no effect on its validity.?®

L1,

For the foregoing reasons the judgnment is

AFFI RVED,
5 In his statement of issues, Villarreal included the issue of
whet her the trial court had jurisdiction to inpose a life sentence
W t hout parol. To the extent he raises an issue not already

di scussed, he did not brief it; therefore, it is deened abandoned.
E.g., United States v. Ml donado, 42 F.3d 906, 910 n.7 (1995).
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