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Before PCOLI TZ, Chief Judge, GARWOOD and PARKER, Circuit Judges.
POLI TZ, Chief Judge:”’

Juan Zanora-Santillan petitions for review of the final order
of deportation by the Board of Inmmgration Appeals. Fi ndi ng no
basis for rejecting the BIA's ruling, we deny the petition.

Backgr ound

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Zanora-Santillan, a native and citizen of Mexico, entered the
United States as a visitor on February 25, 1986. On February 9,
1987 his status was adjusted to that of conditional pernanent
resident on the basis of his Septenber 24, 1986 nmarriage to a
United States citizen. He becane a |awful permanent resident on
May 2, 1989.

On July 22, 1992 Zanora pled guillty in a crimnal proceeding
to a charge that he

did knowngly and intentionally nmake a false witing,

specifically an Application for Permanent Residence,

knowng the sanme to contain false statenents as to
material facts, specifically [that his address was in

M ssion, Texas] and that he had no children, when, in

truth and fact, as he then and there well knew, [address

was i nproper] and he had six children.

The Immgration and Naturalization Service instituted
deportation proceedi ngs agai nst Zanora-Santillan, charging that he
had commtted fraud or wllful msrepresentation of a materi al fact
in his application for adjustnment of status in violation of section
212(a)(6) (O (i) of the Immgration and Nationality Act, 8 U S.C.
§ 1182(a)(6)(C)(i),! and that he was therefore deportable under

section 241(a)(1)(A) of the INA 8 USC § 1251(a)(1)(A).?2

18 US C 8§ 1182(a)(6)(C) (i) provides:

Any alien who, by fraud or willfully m srepresenting a
material fact, seeks to procure (or has sought to procure
or has procured) a visa, other docunentation, or entry
into the United States or other benefit provided under
this Act is excludable.

28 U.S.C. § 1251(a)(1)(A) provides:

Excl udabl e aliens. Any alien who at the tine of entry or
adj ustnent of status was within one or nore of the
cl asses of aliens excluded by the | aw existing at such
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Zanora-Santillan admtted the allegation of the INS s order to show
cause that he adjusted his status to |lawful permanent resident
around Decenber 5, 1986 and that he "did knowingly and
intentionally fail tolist [his] children in [his] Application for
Per manent Resi dence.” An inmm gration judge found Zanora-Santill an
deportabl e as charged and denied his application for a waiver of
deportation wunder section 241(a)(l1)(H of the INA 8 U S C
§ 1251(a)(1)(H.®* The BIA affirmed, finding that Zanora-Santillan
was deportable both because he had wllfully msrepresented
material facts in his adjustnent application and because he had
procured the adjustnent through fraud. Zanora-Santillan tinely
filed his petition for review.
Anal ysi s

In deportation hearings the INS has the burden of proving
deportability by "clear, unequivocal, and convincing evidence."*
In reviewwng final orders of deportation we exam ne the |aw and

det erm ne whet her the factual findings are supported by substanti al

time i s deportable.

38 U S.C. 8 1251(a)(1)(H) provides that the Attorney General
may wai ve deportation for aliens who were excludable at the tine of
entry as aliens described in section 212(a)(6)(C (i) where alienis
spouse, parent, or child of a United States citizen or |awf ul
permanent resident, if alien was in possession of an i mm grant visa
or equi val ent docunent and was ot herwi se adm ssible to the United
States at the tine of entry.

“Woodby v. Immi gration & Naturalization Service, 385 U. S. 276,
286 (1966); Hernandez-Garza v. I.N S., 882 F.2d 945 (5th Cr.
1989). See also 8 CF. R § 242.14(a).
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evi dence.® In the case at bar, we look to see if there was
substantial evidence to support either the BIA s finding that
Zanora-Santillan willfully msrepresented a material fact in his
adj ustnent application or that he procured adjustnent by fraud,
t hus rendering hinself excludabl e under section 212(a)(6)(C) (i).

The BIAfirst determ ned that Zanora-Santillan was deportabl e
based on his wllful msrepresentation. WIllfulness in this
context has been interpreted to nean voluntary and deliberate
activity where an individual was aware of the falsity of the
representation.® The materiality el enent of section
212(a)(6) (O (i) will be satisfiedif an alien either (1) woul d have
been excludable on the true facts or (2) the msrepresentation
tended to shut off a line of inquiry which was relevant to the
alien's eligibility and which mght have resulted in a
determ nation of excludability.’

Zanora-Santillan admtted, in response to the INS s order to
show cause, that he had msrepresented information about his
children on his adjustnent application. The w | ful ness of

Zanora-Santillan's m srepresentation was established through his

SFonseca-Leite v. I.N.S., 961 F.2d 60 (5th Cr. 1992). See
also 8 U.S.C. § 1105a(a)(4).

bSuite v. I.N.S., 594 F.2d 972 (3d Cr. 1979). Although the
court here interpreted the neaning of the term "willful" for
purposes of 8 U.S.C. 8§ 1182(a)(19), prior to the Inm gration Act of
1990, Pub. L. No. 101-649, 104 Stat. 4978, the provisions of
8 US C 8§ 1182(a)(6)(O (i) were found at 8 U S.C. § 1182(a)(19).

‘Matter of Bosuego, 17 |I.&N. Dec. 125 (BI A 1980); Matter of S
and B-C, 9 I1.&N. Dec. 436 (BIA 1960; A G 1961). See also
Solis-Miela v. I.N.S., 13 F.3d 372 (10th G r. 1993).
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adm ssion that the m sstatement was knowi ng and intentional .® His
m sstatenent was al so material. Although an accurate statenent of
the truth on the adjustnent application, revealing that he had six
chil dren, woul d not have made hi mexcl udabl e, the m srepresentation
did tend to deflect a line of inquiry which could have led to
i nvestigation of his fraudulent marriage and m ght have led to his
excl usi on. As the BIA reasoned, if the INS had known that
Zanora-Santillan had six children, the youngest of whom was about
two years old at the tine of his marriage, it is likely that it
woul d have opened an investigation into his relationship with the
children's nother. Thus, Zanora-Santillan's adm ssion in the order
to show cause that he m srepresented i nformati on about his children
on the adjustnent application provides substantial evidence of a
wllful, material m srepresentation.

The BIA' s determnation that Zanora-Santillan wllfully
m srepresented a material fact in the adjustnent application is
further supported by his guilty plea in the crimnal proceeding

where he admtted knowingly msrepresenting his address.® The

8 n view of Zanora-Santillan's adm ssion that he "know ngly
and intentionally" failed to list his children in his adjustnent
application, his argunent that he was not legally required to |ist
t hem because his nere common-|law nmarriage with their nother nade

the children illegitimate is entirely unconvincing.
%Zanora-Santillan objects to the use of his conviction to
establish a ground of deportation. Such use was proper; by
pleading guilty Zanora-Santillan admtted that he had m sstated
certain information in his adjustnment application. See United
States v. Broce, 488 U S. 563 (1989) (quilty plea is adm ssion of
guilt). It was also proper for the BIAto rely on this plea. See

Her nandez-Garcia (finding that prior guilty plea conclusively
established elenents of deportability "that were elenents of
offense"). See also 8 CF. R 8 242.14(c) (1993) (permtting use in

5



m srepresentation was willful and material. |1f the INS had | earned
that Zanora-Santillan did not reside with the woman he clained to
be his wife, it lIikely woul d have undertaken an i nvestigation into
the marriage's legitimacy which mght have resulted in a
determ nation that he be excluded. In all, we find that
substantial evidence supports the BIA's determnation that
Zanora-Santillan willfully msrepresented a material fact in his
adj ustnent application.?

Zanora-Santillan next contends that the BIA erred in denying
him discretionary relief from deportation pursuant to section
241(a) (1) (H of the [|NA Both the 1J and the BIA found
Zanora-Santillan eligible for a section 241 wai ver but declined to
exercise admnistrative discretionin his favor. Although we agree
that Zanora-Santillan was properly denied relief under section 241,
we find that the Bl A erroneously determned himeligible to qualify
for that discretionary waiver.

Under the ternms of section 241, the Attorney General has
di scretion to wai ve deportation of "aliens within the United States

on the ground that they were excludable at the tine of entry as

aliens described in section 212(a)(6)(C (i) [of the INA."

i mm gration proceedings of any material, relevant oral or witten
statenents nmde during investigation, exam nation, hearing, or
trial).

°Because we find that substantial evidence supports the BIA' s
determ nation that Zanora-Santillan knowi ngly msrepresented a
material fact in his adjustnent application, we find it unnecessary
to review the alternate basis for the BIAs finding of
deportability, that Zanora-Santillan procured his adjustnent of
status by neans of a fraudul ent marri age.
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(Enmphasi s added.) In the present case, Zanora-Santillan's
deportability is not based on m srepresentations or fraud nade at
the time he entered the United States. Rather, the facts giving
rise to deportability occurred after entry when Zanora-Santill an
attenpted to adjust his inmgration status. Therefore, by the
express | anguage of section 241(a)(1)(H), he is not eligible for a
wai ver of deportation. !

Even if Zanora-Santillan had been eligible for discretionary
relief from deportation, the BIA did not err in refusing a
favorabl e grant. W review the BIA s decision for abuse of
di scretion.'? Zanora-Santillan argued that he was entitled to a
favorabl e exerci se of discretion under section 241(a)(1)(H because
he is the father of a United States citizen child, his other
children are | awful permanent residents of the United States, and
all his assets are in the United States. In denying relief from
deportation, the BIA judged that the immgration status of
Zanora-Santillan's permanent resident children was in question
because such status depended on the validity of Zanora-Santillan's
marriage which it had found to be fraudulent. 1In this regard, the
BI A al so noted that Zanora-Santillan never asserted that he would
| eave his children behind inthe United States if he were deport ed.
The Bl A al so considered the facts that Zanora-Santillan's assets in
the United States were primarily in the form of savings, which

woul d be easily transferable to Mexico, and that Zanora-Santill an

1See Sal as- Vel azquez v. I.N.S., 34 F.3d 705 (8th Cir. 1994).
2jwanag v. |.N.S., 872 F.2d 685 (5th Cir. 1989).
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was not presently enployed in the United States. Finally, the BIA
stated that its primry reason for finding Zanora-Santillan
undeservi ng of a waiver was the fraud he attenpted to perpetrate on
the United States through his false marriage.®® W conclude that
the BIA did not abuse its discretion in denying Zanora-Santill an
relief under section 241(a)(1)(H)

Zanora-Santillan finally argues that the BIA's refusal to
grant oral argunent constituted an abuse of discretion, given the
conplicated and confusing nature of this case. He contends that at
least the BIA should have offered reasons for the denial.
Zanora-Santillan also maintains that the BIA inproperly rushed to
judgnent in the consideration of his appeal.

The Bl A has been granted discretion by regul ation to hear oral
argunent . The regul ation does not provide guidance on how it
shal | be applied or contain any | anguage which coul d be construed
as requiring the BIA to hear oral argunent under particular

circunstances. Nor does the regulation conpel the BIAto explain

3The BI A determi ned that Zanora-Santillan had entered into a
fraudul ent marriage based on its review of the testinony and the
record evidence. W find that Zanora-Santillan's testinony before
the 1J and his guilty plea provide a substantial basis to support
the BIA's determ nation. Contrary to Zanora-Santillan's asserti on,
the BIA did not rely on the guilty plea as concl usive evi dence of
t he fraudul ent marriage, but only as evi dence of Zanora-Santillan's
intent to i npeach his credibility. Such reliance was proper. See
Yazdchi v. I.N.S., 878 F.2d 166 (5th GCr.), cert. denied, 493 U S.
978 (1989). W also reject Zanora-Santillan's assertion that the
BIA did not sufficiently explain why Zanora-Santillan was not
credible, when the BIA referred to the inplausible nature of the
testinony as a whole and the IJ had rul ed that Zanora-Santillan's
general testinony was "incredible, fantastic, tortuous, and
devi ous. "

148 C.F.R § 3.1(e).



its reasoning when it denies an oral hearing. Zanora-Santillan's
references to a few cases where the BIA did state reasons for
denyi ng oral argunent do not support an inference that the Bl A nust
under certain circunstances either grant oral argunent or explain
its refusal. It was thus wthin the BIA' s discretion to deny oral
argunent in this case. Furthernore, the BIA did not abuse its
discretion by "rushing to judgnent" where it did not issue its
decision until nine nonths after the 1J's ruling.

Judicial review in this context is typically limted to a
determ nation whether the alien was accorded a fair hearing.® A
deni al of a hearing before the Bl A does not violate due process,
and there is no evidence suggesting that Zanora-Santillan did not
receive a fair hearing before the I|J.

The petition for review of the BIA decision and order is

DENI ED.

5Her nandez- Gar za.

8See Zaluski v. I.N.S., 37 F.3d 72 (2d Cir. 1994) (finding
that BIA's denial of oral argunent did not anobunt to denial of due
process where "Zal uski has not cited -- and we do not find -- any
case standing for the proposition that due process requires the BIA
to grant oral argunent in an immgration appeal.").
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