UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-40290

AN MA CAl,

Petiti oner,

VERSUS

| MM GRATI ON & NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the Immgration
and Naturalization Service

(A72 756 786G)

( June 21, 1995 )

Bef ore W SDOM DUHE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Thi s case calls upon the Court to consider an application
for asylum based on the "one couple, one child" popul ation control
policy of the People's Republic of China ("PRC'). The

plaintiff/appellant, An Ma Cai ("Cai"), appeals fromthe decision

Local Rule 47.5.1 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of the Board of Immgration Appeals (the "Board") ordering his
deportation. W affirm
I

Cai is a 53 year-old nmale citizen of the PRC. One night
in June 1992, PRC officials canme to Cai's house | ooking for Cai's
son, whose wife was pregnant with their third child. The officials
had orders to arrest Cai's daughter-in-law, sterilize her, and
abort her pregnancy. Cai refused to tell the officials where his
son and daughter-in-law were hiding, and the officials destroyed
Cai's house. Cai denounced the officials and hit one of themwth
a hanmmer. Cai fled from his village, hid from authorities for
about a nonth, then boarded a ship for Anerica in the sunmmer of
1992.

Cai testified that he fled the PRC to escape from the
unfairness of the governnent and the coercive popul ation control
poli ci es. Cai testified that he refused to disclose the
wher eabouts of his son and daughter-in-|aw because he opposes the
PRC s popul ation control policies. He also testified that the PRC
gover nnment consi ders opposition to the popul ation control policies
as opposition to the governnent itself.

Cai entered the United States w thout inspection. I n
June 1993, the INS charged himw th deportability. At the Novenber
1993 hearing before an inmmgration judge, Cai conceded
deportability and applied for relief from deportability through
asyl um and wi t hhol di ng of deportation in accordance with 8 U S.C

88 1158 and 1253(h). The inmm gration judge concluded that Cai's



opposition to the PRC s population control policies did not
constitute a ground for asylum and denied his applications for
asylum and w thhol ding of deportation. On appeal, the Board
affirmed the decision of the inmmgration judge and entered a fi nal
order of deportation. Fromthat decision, Cai appeals.

|1

The Imm gration and Nationality Act (the "Act") provides
that an alien "may be granted asylum in the discretion of the
Attorney Ceneral if the Attorney CGeneral determ nes that such alien
is a refugee within the neani ng of section 1101(a)(42)(A) of this
title".? "Refugee" is defined as:

any person who is outside any country of such person's
nationality . . . who is unable or unwilling to return
to, and is unable or unwilling to avail hinself or
herself of the protection of that country because of
persecution or a well-founded fear of persecution on
account of race, religion, nationality, nmenbership in a
particul ar social group, or political opinion.?

The standard for obtaining a w thhol di ng of deportation
is nore stringent. To obtain a w thholding of deportation, the
alien nust show that there is a clear probability that his or her
life or liberty would be threatened in the alien's country on
account of the alien's race, religion, nationality, nmenbership in

a particular social group, or political opinion.?3

The Board denied Cai's application for asylum and

1 8 U.S.C. § 1158(a) (1995).
2 8 U.S.C. § 1101(a)(42)(A) (1995).
3 8 U.S.C. 8 1253(h)(1) (1995), Castillo-Rodriguez v.

.N.S., 929 F.2d 181, 185 (5th Gr. 1991).
3



w t hhol ding of deportation, concluding that Cai failed to
denonstrate that he was persecuted or had a well-founded fear of
persecution on one of the five grounds enunerated in the Act. The
Board's factual finding that an alien is not eligible for asylum
nust be upheld if it is supported by substantial evidence.* To
obtain a reversal of the Board's decision under the substanti al
evi dence standard, an alien nust show that the evidence he or she
presented was so conpelling that no reasonable factfinder could
fail to arrive at the alien's conclusion.?®

Cai raises three argunents on appeal: first, that the
Board erred in concluding that he was not entitled to asylum
second, that the Board erred in concl udi ng that he was not entitled
to asylum based on severe past persecution; and third, that the

Board erred in relying on Mtter of Chang. We address the

plaintiff's argunents in turn.
A
Cai's first argunent contends that the Board erred in

concluding that under Matter of Chang, Cai was not entitled to

asylum |In Matter of Chang, the Board held that inplenentation of

the PRC s population control policy, even to the extent that
involuntary sterilizations may occur, does not initself constitute
persecution or create a wel |l -founded fear of persecution on account

of race, religion, nationality, nenbership in a particular soci al

4 Zheng v. I.N.S., 44 F.3d 379, 380 (5th Gr. 1995);
Castill o-Rodri guez, 929 F.2d at 183.

s Rojas v. I.N. S, 937 F.2d 186, 189 (5th Cr. 1991).

4



group, or political opinion. Thus, under Chang, if the PRC took
action against an alien nerely to i nplenent its popul ati on control
policy, the alien's application for asylum will be denied. I n
order to establish asylum eligibility, the applicant nust
denonstrate that the PRC selectively enforced its population
control policy against the applicant because of his or her race,
religion, nationality, nmenbership in a particular social group, or
political opinion. Cai contends that the PRC sel ectively enforced
the popul ation control policy against him based on his political
opi nion and his nenbership in a particular social group.

The Board rejected Cai's argunent that the PRC
selectively enforced the policy against him because of his
political beliefs, and we conclude that substantial evidence
supports the Board's findings. There is no indication that Cai
ever voiced his oppositionto the popul ation control policies prior
tothe night the officials cane to Cai's house, and t he Board found
that Cai's resistance to the PRC officers was not a political act.
Substanti al evidence supports the conclusion that Cai acted to
protect his son and property rather than to voi ce opposition to the
gover nnent .

The Board also rejected Cai's argunent that the PRC
sel ectively enforced the population control policy against him
because of his nmenbership in a social group. The social group in
whi ch Cai al | eges nenbership i ncl udes peopl e who have "vi ol ated or
resisted the coercive famly planning policy in China". The Board

concluded that Cai failed to denonstrate nenbership in a group that



shares common or i mut abl e characteristics that are "fundanental to
their individual identities or consciences",® and we agree.
Subst anti al evidence supports the Board's conclusion that the PRC
did not selectively enforce the popul ation control policy against

Cai. W affirmthe Board's conclusion that under Matter of Chang,

Cai is not a refugee and is not entitled to asylum
B
Cai's second argunent on appeal contends that under

Matter of Chen,’ the Board shoul d have granted hi masyl um based on

severe past persecution on account of either his political beliefs
or his nmenbership in a social group.

In Matter of Chen, the Board held that an asylum

applicant who denonstrates past persecution establishes a
rebuttable presunption that he or she has reason to fear simlar
persecution in the future, entitling the applicant to a
di scretionary grant of asylum?® The Board further held that in
sone cases, an applicant has suffered persecution so severe that he
or she should be treated as a refugee even if the |ikelihood of
future persecution is not great.®

Because we conclude that substantial evidence supports

the Board's conclusion that Cai failed to denpnstrate that he was

6 Matter of Acosta, 19 |. & N Dec. 211, 233 (BIA
1985) .

! Int. Dec. 3104 (BI A 1989).

8 Id. at 4.

° Id. at 5.



persecuted on the basis of either his political opinion or

menbership in a particular social group, Mitter of Chen is

i napplicable to this case and cannot provide Cai with a basis for
relief.
C
Cai's final argunent on appeal contends that the Board

erred in following the Board's decision in Matter of Chang on the

ground that Matter of Chang has been effectively overruled by

subsequent |egislative and adm nistrative action. Cai did not
raise this argunent before the Board. Under 8 U S.C. § 1105a(c),
failure to raise a contention before the Board of |Inmmgration
Appeal s constitutes a failure to exhaust adm nistrative renedies
and precludes review of the contention in this Court.?0
1]

Subst anti al evi dence supports the Board's concl usi on t hat
Cai failed to denonstrate that the PRC persecuted himor that he
has a wel | -founded fear of persecution on account of his political
beliefs or nenbership in a social group. Accordingly, we cannot
grant Cai asylum nor wthhold his deportation. W affirm the

deci sion of the Board of Inmm gration Appeals.

10 Ka Fung Chan v. I.N.S., 634 F.2d 248, 258 (5th Gr
1981) .




