UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-40286
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
REG NALD BRADFCRD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:93-CV-557 (1:92CR85-2)

) (Novenber 17, 1994)
Bef ore DUHE, W ENER, and STEWART, Crcuit Judges.

PER CURI AM !

Appel l ant Bradford pleaded guilty to using a firearm during
and in relation to a drug trafficking offense and was sentenced.
He did not appeal, but brought a notion under § 2255 attacking his
conviction. He contended that 18 U S.C. 8§ 924(c)(1) is a sentence
enhancenent provision not a crine; that he was required to be
charged with and proven guilty of the predicate offense of drug
trafficking under 21 U S. C. 8§ 841(a)(1l); and that the indictnent

was defective because it did not charge himwth this predicate

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of f ense. He clainmed ineffective assistance of counsel for
counsel's failure to nove to dismss the indictnent and for
advi sing Appellant to plead guilty to a defective indictnent. The
district court denied Bradford's notion and he appeals. W affirm

On appeal, Appellant changes his argunent and contends that
the indictnent was insufficient not froma jurisdictional basis,
but sinply for failure to all ege the proper offense. He renews his
i neffective assistance of counsel issue but does not brief it and

t herefore abandons it. See, Brinkman v. Dall as County Dep. Sheriff

Abner, 813 F.2d 744, 748 (5th Gr. 1987). He raises for the first
time on appeal the contention that the record does not establish
that he commtted a drug trafficking crinme, or that the gun was
carried in relation to such crime, and that the indictnent was
duplicitous because it charged a violation under both 924c(1) and
841a(1l) in a single count.

Al l egations of error which are not of constitutional or
jurisdictional magnitude which could have been raised on direct

appeal may not be asserted on collateral review United States v.

Capua, 656 F.2d 1033, 1037 (5th Gr. 1981). We consider such
errors only if they could not have been raised on direct appea
and, if condoned, would result in a conplete mscarriage of

justice. United States v. Shaid, 937 F.2d 228, 232, n.7 (5th G

1991) (en banc), cert. denied, 112 S. C. 978 (1992).

Appel l ant's argunent here that the i ndi ctnment was defective is

based upon United States v. Fountain, 993 F. 2d 1136, 1139 (4th Cr

1993). This argunent is neither constitutional nor jurisdictional,



coul d have been raised on direct appeal, and, therefore, is not
appropriate in this action. Addi tionally, we have rejected the
argunent that 8 924(c)(1) is nerely an enhancenent provision
holding that it provides independent crimnal liability. United

States v. Munoz- Fabel a, 896 F.2d 908, 910 (5th Cr.), cert. denied,

498 U. S. 824 (1990). The statute does not require indictnment or
conviction of the wunderlying drug trafficking offense. Id.
Therefore, the indictnment was not defective.

Appel l ant's argunent that the record does not establish that
he in fact conmtted a drug trafficking crine or that the gun was
carried inrelation theretois raised for the first tinme on appeal.
This presents a factual issue and, therefore, need not and will not

be considered. Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr.

1991). Li kewi se, Appellant's argunent that the indictnent is
duplicitous is nonjurisdictional, does not raise a constitutional
i ssue and coul d have been rai sed on direct appeal. Accordingly, it
may not be considered. See Capua, 656 F.2d at 1037.

Appellant's final argunent that the district court |acked
authority to sentence himto a five-year mandatory sentence is
frivol ous.

AFFI RVED.



