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POLI TZ, Chief Judge:”’

Charl es Randy Shi el ds appeals denial of his notion to vacate

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



a default judgnent in an interpleader action to allocate the
proceeds of his deceased wife's life insurance policy. Finding no

error, we affirm

Backgr ound

Shields, a forner insurance agent, marri ed Anne Rogers Maurer,
an anesthesiol ogist, twice. The first marriage, from May 1989 to
June 1990, ended in divorce. Shortly before the divorce, Maurer
executed a will leaving her estate to her mnor son by a previous
marri age. Maurer and Shields reconciled, noved from Texas to
Kent ucky, and were remarried in May 1991. Six weeks | ater Shields
shot and killed Maurer and was convicted of manslaughter and
sentenced to 14 years inprisonnent.

Shi el ds was the naned beneficiary of Maurer's |ife insurance
policy with New York Life Insurance Conpany. But with Shields on
trial for Maurer's death, the tenporary adm nistrator of her
estate, together with Maurer's first husband as next friend of her
son, filed suit in Texas state court to obtain the benefits of the
policy for the child. New York Life renoved the suit to federa
court and filed a cross-claimand third-party interpl eader action,
nam ng the plaintiffs, Shields, and the adm ni strator appoi nted by
the State of Kentucky as stakehol ders. Shields was served in jail
by certified mail but failed to file a responsive pleading. New
York Life was dismssed after depositing the $595,000 policy
proceeds into the registry of the court. The original plaintiffs

settled wth the Kentucky admnistrator, obtained a default



j udgnent agai nst Shi el ds, who by this tine had been convicted, and
were awarded the funds on deposit. Shields' notion to set aside

the default judgnent was denied and he tinely appeal ed.

Anal ysi s
Fed. R G v.P. 55 directs that notions to set aside default
j udgnent s be brought under Fed. R G v.P. 60(b). W reviewdenial of
Rul e 60(b) notions for abuse of discretion, including errors of |aw
and defects that would render the default judgment void.* W find
none herein.

1. Servi ce of Process.

In the first of several procedural objections, Shields
contends that service of process was insufficient because it did
not conply with 28 U . S.C. § 2361, which prescribes service by the
United States Marshal for statutory interpleader actions. To the
extent that 28 U S.C. 8§ 2361 conflicts with the Federal Rules of
Civil Procedure, it has been superseded.? Rule 4(e) allows service
of process "pursuant to the law of the state in which the district
court is located." Rule 106(a)(2) of the Rules of Cvil Procedure
of Texas, the forumstate herein, authorizes service of process by
certified mail. Service was valid.

2. Failure to appoint gquardian ad litem

| nvoki ng Rul e 17.04 of the Kentucky Rules of Civil Procedure,

1'n re Dierschke, 975 F.2d 181 (5th GCr. 1992); 6 More's
Federal Practice, Y 55.09 at 55-60.

228 U.S.C. § 2072.



Shields maintains that he was entitled to the appointnent of a
guardian ad litem Rule 17.04 provides:
Actions involving adult prisoners confined either within
or wiwthout the State nmay be brought or defended by the
prisoner. If for any reason the prisoner fails or is
unable to defend an action, the court shall appoint a
practicing attorney as guardian ad litem and no judgnent
shal | be rendered agai nst the prisoner until the guardi an
ad litem shall have nade defense or filed a report
stating that after careful exam nation of the case he is
unabl e to make defense.
Shields insists that this rule is applicable in federal court
because it relates to capacity to sue or be sued, which, according
to Rule 17(b) of the Federal Rules of Gvil Procedure, 1is
"determ ned by the lawof the individual's domcile." W disagree.
At one tinme, in many jurisdictions, prisoners were considered
civilly dead.® Contrary to this tradition, Kentucky Rule 17.04

gives prisoners the capacity to sue or be sued.* By contrast,

Rule 17.03 addresses persons wthout capacity -- "infants and
persons of unsound mind." Unlike Rule 17.04, it does not authori ze
such persons to litigate on their own behalf. Shi el ds has the

capacity under Kentucky lawto defend hinself; therefore, the state
law entitlenment to a guardian ad |litem does not apply in federal
court in Texas.?®

3. Venue.

3State ex rel. Stephan v. O Keefe, 235 Kan. 1022, 686 P.2d
171, cert. denied, 469 U S. 1088 (1984); Lonbardi v. Peace, 259
F. Supp. 222 (S.D.N. Y. 1966).

‘Shaf fer v. Tepper, 127 F.Supp. 892 (E. D.Ky. 1955).

The Erie doctrine, if applicable, does not help Shields
because Kentucky is not the forum state.
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Shi el ds contends that venue was i nproper. An objection to
venue nmust be raised within the time for answering.® This Shields
did not do. The objection is waived.

4. Di screti onary consi derati ons.

A party seeking to overturn a default judgnent as an abuse of
di scretion nmust denonstrate a neritorious defense.” |In the case
sub judice, that neans Shields nust allege facts show ng that the
applicable slayer statute does not bar him from collecting the
proceeds of Maurer's insurance policy. Shields urged only two such
"facts" to the district court; those that he raises for the first
time on appeal are not properly before us and wll not be
considered. First, he contended that his mansl aughter conviction
was not final.® That nay be a defense under the Kentucky sl ayer
statute, KRS § 381.280, which excludes as a beneficiary one who
"takes the life of the decedent and is convicted therefor of a
fel ony." According to Shields, Kentucky courts construe the
statute to require exhaustion of appeals before the policy proceeds
are forfeited. It is not a defense, however, under the Texas
sl ayer statute, for article 21.23 of the Insurance Code provides:

The interest of a beneficiary in alife insurance policy
shall be forfeited when the beneficiary is the

Fed. R. Civ.P. 12(h)(1).
‘Mol dwood Corp. v. Stutts, 410 F.2d 351 (5th Cir. 1969).

8That argunent no | onger appertains. Hi s appeal to the Court
of Appeals was pending when the default judgnent was entered
Since then the Court of Appeals has affirnmed the conviction and
Shields has filed a petition for discretionary review with the
Kentucky Suprene Court. Commonweal th v, Shi el ds, Nos.
92- CA- 1485- MR, 92- CA-2748-MR (Ky. Ct. App., July 29, 1994).

5



principal or an acconplice in willfully bringing about
the death of the insured.

Appl ying Texas choice of law rules, we are convinced that the
applicable statute is that of Texas, not Kentucky.® Accordingly,
the pertinent question is not the finality of Shields' conviction
but rather the factual issue whether he willfully caused Maurer's
death. Shields had the burden to articul ate specific facts which,
if believed, could establish that he did not. Protestations that
his conviction was not final do not suffice.

Equally unavailing is the second "fact" all eged by Shields --
that his mansl aughter conviction does not disqualify him because
W Il ful ness is not an el enent of mansl aughter. That argunent is no
substitute for a "definite recitation of facts"! that would
indicate lack of willfulness. W find no error in the denial of
the notion to set aside the default judgnent.

5. Future litiqgation.

Finally, Shields challenges the provision of the judgnent
enjoining him"frominstituting or prosecuting any proceeding in

any state or United States court affecting the life insurance

Texas applies the nost significant relationship test. Duncan
v. Cessna Aircraft Co., 665 S.W2d 414 (Tex. 1984). Maurer's
i nsurance policy was issued in Texas pursuant to an enployee
benefit plan for Texas enpl oyees. Texas has a substantive interest
in assuring that the enpl oyee benefits provided its enployees do
not fall into the wong hands. Kentucky's interests are nore
t enuous; Maurer and Shi el ds happened to nove there shortly before
her deat h.

oMbl dwood; United States v. One 1978 Piper Navajo PA-31
Aircraft, 748 F.2d 316 (5th Gr. 1984).

Mol dwood, 410 F.2d at 352.



policy in question here or proceeds thereunder." Shields conplains
that it precludes himfrompursuing the policy proceeds should his
mansl aught er conviction be vacated. W do not read the injunction
as preventing such.

AFF| RMED.



