IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40257
(Summary Cal endar)

JEFFREY HANNAH, SR,
Pl ai ntiff-Appellant,

ver sus

DR. THOVAS FORD, ET AL.,
Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Texas
(6:93-CV-714)

(August 29, 1994)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Jeffrey Hannah, Sr., a prisoner at the
Texas Departnment of Crimnal Justice, Institutional D vision (TDCI-

I D), appeals the dismssal of his 42 US C § 1983 case as

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



frivolous under 28 U S.C. 8§ 1915(d). As error, he urges that the
magi strate judge abused her discretion by ruling, on the basis of
a Spears! hearing, that (1) the defendants could not have been
deli berately indifferent to Hannah's serious nedical needs; and
(2) the defendant-physicians' failure to change Hannah's work
assignnment due to his back troubles did not violate his Eighth
Amendnent rights. For the reasons set forth below, we concl ude
that the magistrate judge conmmtted no reversible error, and
therefore affirm.
I
FACTS AND PROCEEDI NGS

Proceeding pro se and in forma pauperis (IFP), Hannah filed

this civil rights action agai nst TDCJ-1 D physi ci ans Thonas Ford and
Arron Larson and TDCJ-1D Health Admnistrator Billy Layton,
alleging that they violated his Ei ghth Anmendnent rights by
providing himw th inadequate nedical attention for his back. In
hi s conpl ai nt Hannah asserted that he injured his back in January
1991. According to Hannah, he was examned by Dr. Ford in late
January 1991. After Dr. Ford placed Hannah on a bed and asked him
to lift one leg at a tine, he told Hannah that nothing was w ong
and that he was not injured. Hannah alleged that he was seen by
Dr. Ford again in April 1991, on a conplaint of "unbearabl e" back
pai n and nunbness in the legs. Dr. Ford again required himto lie
down and lift one leg at a tine. Hannah was again inforned that

not hi ng was wrong, but he was nevertheless referred to Dr. Larson.

! Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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Hannah indicated that in Novenber 1991 Dr. Larson conducted the
sane leg-lifting examas had Dr. Ford and was of the sane no-injury
opi ni on.

Hannah al |l eged that his back worsened and his | egs renained
nunb, and that he was provided no relief for his pain despite seven
ot her nedi cal exam nations between Novenber 1991 and May 1992
According to Hannah, he told Layton about the continuing back
probl enms, but Layton refused to assi st Hannah, indicating that he
stood by the findings of Ford and Larson. Hannah further asserted
t hat Layton and prison nedi cal personnel refused his request for a
back x-ray.

Accordi ng to Hannah, he was sent to the Skyview Unit in June
1992 where he was provided a "proper" nedical exam nation by a
physi ci an who ordered x-rays and di scovered a hernia and "sone type
of back injury." Hannah indicated that he had a hernia operation
i n Novenber 1992 and a back operation in Decenber 1992. He stated
that his back surgeon ordered ei ght weeks of physical therapy and
a followup visit, but that the therapy was di scontinued after two
weeks and that he was not taken for his followup visit. Hannah
insists that he continued to have back pain and nunbness in his
legs but did not see a physician between Septenber and Cctober
1993, despite submtting five sick-call requests. As of the tine
that he filed his conplaint in Novenber of that year, he still had
not been seen by a doctor.

Finally, Hannah alleges that prior to his back surgery he

received disciplinary reports and punishnment when he refused to



work in the field because he was unable to do that type of work.

The magi strate judge conducted a Spears hearing to devel op
Hannah's allegations, and his testinony was consistent with his
conpl ai nt. At the Spears hearing Hannah explained that he had
surgery for "a conplete spinal blockage . . . caused [by] a
herni ated disc" and an "upper gastric hernia." Hannah indicated
that he was told that he could not go to the hospital for his
foll ow up because he was in admnistrative segregation.

Dr. Ford testified that he could find no nmedical records from
January 1991 indicating that Hannah had conplained of back
pr obl ens. According to Dr. Ford, even though Hannah was seen
nunmerous tinmes in 1991, he did not conplain about a back problem
until Decenber of that year.? Dr. Ford explained that Hannah was
sent to Skyview in February 1992, and that he was seen by Dr.
Larson in May 1992, at which tinme he conplained that his back had
been bothering himfor four or five nonths, with no known injury.
The records indicated that Larson found that Hannah noved his back
"okay" and w thout pain and that Larson taught Hannah 21 back
exercises to be perforned daily.

In July 1992 a Dr. Presl ey exam ned Hannah regardi ng a ventral

herni a. Later that nmonth a Dr. Hanley diagnosed Hannah as

2 There is a nedical record indicating that Hannah conpl ai ned
of back pain in Novenber 1991. The nmmagi strate judge reviewed the
medi cal records and determ ned that Hannah's first conplaint of
back pain was nade on Novenber 23, 1991. There is also a record
i ndi cating that Hannah injured his right shoulder in January 1991
after westling with a cell mate. Another record from Septenber
1991 details a conplaint nmade by Hannah that he injured his knee
when he junped down from his bunk. As late as April 1992 Hannah
reported that he injured a knee playi ng basketball.
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suffering from"lunbar disc disease." A CAT scan was perforned on
Hannah the follow ng August which showed "inpression peculiar
deformty on L2-L3" and "considerable narrow ng." I n Septenber
1992 Dr. Hanley recommended that Hannah be given a nyelogramto
determne i f surgery woul d be beneficial. Dr. Presley "apparently"
repai red Hannah's ventral hernia in Novenber 1992. A nyel ogram
reveal ed t hat Hannah had a conpl et e bl ockage of the spinal canal at
L2, L3, which was probably caused by Hannah's |arge disc.
According to Dr. Ford, it appeared that Hannah received a
di scectony and deconpression to relieve the bl ockage. Dr. Ford
i ndi cated that Hannah had fol |l ow ups schedul ed for the discectony
and for orthopedics.

Hannah expl ained that Ford's sunmmary of his nedical records
was accurate, but that he had left out a portion of Hannah's
medi cal history, including the physical therapy. But Dr. Ford read
a record that explained that Hannah had been discharged from
physi cal therapy and that he woul d be continuing his exercises at
his unit.

Hannah concl uded that both physici an-def endants had provi ded
him w th inadequate nedical care by failing to take x-rays that
woul d have allowed them to diagnose his condition. He asserted
that they needl essly caused himto suffer for a year before his
ail nrents were properly diagnosed. Hannah al so conpl ai ned that the
physicians failed to provide himw th a job change; that they kept
hi massigned to work in the field; and that they did not change his

sl eeping assignnent fromthe top bunks. Hannah conceded that he



had no difficulty obtaining appointnents with the two physician-
def endants, and he asserted that one of them had referred himto
the hospital for treatnent of what the doctor had supposedly
m st akenly "di agnosed"” as a "back tunor" that turned out to be the
her ni a.

Hannah and the defendants consented to proceed before the
magi strate judge. After assumng that, to the extent that Hannah's
allegations differed fromDr. Ford's testinony, they were true
t he magi strate judge di sm ssed Hannah's conplaint with prejudice as
frivolous wunder 28 U S C. 8§ 1915(d). The nmagistrate judge
determ ned that, inasnmuch as physicians had exam ned Hannah on
numer ous occasi ons and determ ned that his back was normal, he had
failed to establish that the defendants were deliberately
indifferent to his serious nedical needs. The magi strate judge
al so ruled that Hannah's work assignnent was consistent with the
doctors' observations of his physical capabilities. Finally, the
magi strate judge found that Hannah stated that he could do his
physi cal therapy exercises at the unit where he was confined and
that he failed to allege that any defendant was responsible for
curtailing his physical therapy visits. When his case was
di sm ssed as frivolous, Hannah tinely filed a notice of appeal.

I
ANALYSI S

Hannah argues that his due process and equal protection rights

wer e deni ed during the Spears hearing because the magi strate judge

did not accept his factual assertion that the physician-defendants



denied him nedical treatnent and refused to change his work
assi gnnent . He no longer argues that he was denied nedical
attenti on because his physical therapy was i nproperly curtailed or
that he was inproperly forced to remain in the top bunks. |[|ssues

raised but not argued are ordinarily abandoned. See Yohey v.

Collins, 985 F.2d 222, 224-25 (5th Gr. 1993). |Issues not raised

or briefed are consi dered abandoned. See Evans v. City of Mrlin,

Tex, 986 F.2d 104, 106 n.1 (5th Cr. 1993).
Prisoner pro se 8 1983 pleadings are construed liberally.

Wesson v. Ogl eshby, 910 F.2d 278, 279 (5th Gir. 1990). A § 1915(d)

dismssal is reviewed for abuse of discretion. Ancar Vv. Sara

Plasma, Inc., 964 F.2d 465, 468 (5th Cr. 1992). A conplaint is

frivolous if it lacks an arguable basis in law or in fact. Eason

v. Thaler, 14 F.3d 8, 9 (5th Cr. 1994) (citing Denton v.

Her nandez, u. S , 112 S . Ct. 1728, 1733-34, 118 L. Ed.2d 340

(1992)). W are authorized by the IFP statute "to pierce the vei
of the conplaint's factual allegations if they are clearly
basel ess.” Ancar, 964 F.2d at 468. Cearly basel ess conplaints
include those that "describe fanciful, fantastic, or delusiona
scenarios." |d. Facts are frivolous if they are "irrational or
whol ly incredible.” Id. The district court enjoys "broad
discretion in determning at any tinme whether an |IFP suit is
frivolous." Wesson, 910 F.2d at 281.

To prove that nedical treatnent by a prison physician has
violated the Eighth Anmendnent's prohibition against t he

"unnecessary and wanton i nfliction of pain," a prisoner nust all ege



acts or omssions by the physician that constitute deliberate

indifference to the prisoner's serious nedical needs. Estelle v.

Ganble, 429 U S. 97, 104, 97 S. C. 285, 50 L.Ed.2d 251 (1976);
Mendoza v. Lynaugh, 989 F.2d 191, 193 (5th Gr. 1993); see WIlson

v. Seiter, 501 U S 294, 296, 303, 111 S.C. 2321, 115 L.Ed.2d 271
(1991).

A prison official is deliberately indifferent "if [the
def endant] knows that [the] inmate[] face[s] a substantial risk of
serious harmand di sregards that risk by failing to take reasonabl e

measures to abate it." Farner v. Brennan, us. _ , 114 S. Ct.

1970, 1984, 128 L.Ed.2d 811 (1994). Deliberate indifference is a
| egal concl usi on which nust rest on facts evinci ng wanton acti on on

the part of the defendant. Walker v. Butler, 967 F.2d 176, 178

(5th Gr. 1992).
Facts do not constitute deliberate indifference unless they

"clearly evince the nedical need in question and the alleged

official dereliction.™ Johnson v. Treen, 759 F.2d 1236, 1238

(5th Cr. 1985) (internal quotation and citation omtted).
Deliberate indifference entails wanton actions. "Want on neans
reckl ess--without regard to the rights of others . . . . Wntonly
means causel essly, wthout restraint, and in reckl ess di sregard of
the rights of others.™ Id. (internal quotation and citation
omtted). A physician nust have a cul pable state of m nd before he
can be found deliberately indifferent. Mendoza, 989 F.2d at 193.
Deliberate indifference is the equivalent of "subj ective

reckl essness as used in the crimnal |aw. " Reeves v. Collins,




F. 3d (5th CGr. Aug. 1, 1994, No. 93-1902) slip op. at 5480

(quoting Farnmer, 114 S.C. at 1980). "Medical nal practice does not

becone a constitutional violation nerely because the victimis a
prisoner." Ganble, 429 U S. at 106. A physician's negligent
treatnment or diagnosis of a nedical condition does not constitute
a violation of the Eighth Anendnent. [d. An inmate's disagreenent
with his nedical treatnent does not establish a constitutiona

vi ol ati on. See Vvarnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr.

1991).

W agree with the magistrate judge that Hannah failed to
allege in his conplaint or at the Spears hearing any facts that
woul d establish that the physician-defendants were deliberately
indifferent to his serious nedical needs. There is no indication
that the defendants were wanton in their treatnent of Hannah or
t hat they knew t hat Hannah faced a substantial risk of serious harm
and disregarded that risk by "failing to take reasonabl e neasures
to abate it." Farner, 114 S. C. at 1984. To the contrary and
accepting, as did the magistrate judge, that Hannah's assertion
were true, the physician-defendants exam ned Hannah on at | east
t hree separate occasi ons. Hannah indicated that he was exam ned by
medi cal personnel on seven other occasions. Hannah's nedi cal
record is replete with additional exam nations. At nost Hannah
denonstrated that the physician-defendants may have been negli gent
in failing to diagnose his hernia and spinal canal blockage and

that he disagreed with the manner in which they treated him

Nei ther of these assertions rise to the level of an Eighth



Amendnent vi ol ati on.
As for Layton, supervisory officials are not |iable under
§ 1983 for the actions of subordinates under any theory of

vicarious liability. Thonpkins v. Belt, 828 F.2d 298, 303

(5th Gr. 1987). A supervisor may be |liable for an enpl oyee's act
if the civil rights plaintiff shows that the supervisor was
(1) personally involved in the all eged constitutional deprivation,
or (2) denonstrates "a sufficient causal connection between the
supervi sor's wongful conduct and the constitutional violation."
Id. at 304.

Hannah fails to allege any facts showing that Layton was
personally involved in the alleged failure to treat or that Layton
inplemented a policy so deficient that the policy itself was a
"repudi ati on of constitutional rights" and the "noving force of the
constitutional violation." |d. (internal quotations and citations
omtted). As Hannah's nedical claimis factually frivolous and as
there is no indication that a policy existed to deny Hannah
adequate nedical treatnent, we conclude that the nagistrate judge
did not abuse her discretion by dismssing the inadequate nedi cal
treatnent cl ai magai nst Layton.

Hannah al so asserts that the defendants violated his Eighth
Amendnent rights by forcing himto continue to work in the fields
when he coul d no | onger do so, as a result of which he was puni shed
for refusing to work. For purposes of the follow ng analysis, it
is assuned that Hannah requested that the defendants change his

wor k assi gnnent .
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In certain circunstances, prison work conditions may viol ate
the Eighth Anmendnent's prohibition against cruel and unusua

puni shnment. Jackson v. Cain, 864 F.2d 1235, 1245 (5th Cr. 1989).

In Howard v. King, 707 F.2d 215 (5th Gr. 1983) we cited an Ei ghth

Circuit case which noted "that prison work requirenents which
conpel inmates to perform physical |abor which is beyond their
strength, endangers their |ives, or causes undue pain constitute
cruel and unusual punishnent.” |d. at 219.

Absent clearly established law, "prison officials cannot be
held to a higher standard of care than the surrounding conmunity
when providing for the safety of prisoners."” Jackson, 864 F.2d at
1245. Hannah at no point attenpted to explain how his work in the
field was beyond his strength or caused undue pain, or that prison
officials were inplenenting a |ower standard of care than the
surroundi ng comunity. Further, he did not suggest that the
physi ci an refused to change his work assignnment know ng that his
field work woul d aggravate his ailnent or worsen his injury. The
district court did not abuse its discretion by dismssing Hannah's
work-related claimas frivolous pursuant to 8§ 1915(d).

Finding no reversible error in the rulings of the magistrate
judge in dismssing Hannah's actions, the judgnent of the district
court is, in all respects,

AFFI RVED.
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