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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40251

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

BRI AN J. SLOANE, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93- CR-60046-01)

(Cct ober 3, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Brian J. Sloane, Jr. appeals the sentence inposed by the
district court. W find the district court did not err in its
cal cul ation of Sloane's sentence and affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Brian J. Sloane, Jr. was charged and pleaded guilty to using
a common carrier in interstate commerce to transport video
cassettes containing obscene material. The charge arose from an
i ncident in August 1990 when Sl oane responded to an adverti senent
placed in a foreign magazine offering "hard to get" novies,
magazi nes, and vi deos. Unbeknownst to Sl oane, U S. Custons agents
pl aced t he adverti senent during an undercover sting operation. The
maxi mum term of inprisonnment for the offense is five years. Wen
Sl oane pleaded guilty, the district court advised him of the
maxi mum sent ence and Sl oane stated that he understood. The court
also infornmed Sloane that it was not bound by the governnent's
recommendati on for sentencing.

The district court increased the base level offense on the
grounds that the video depicted a prepubescent mnor or a mnor
under the age of twel ve years. The sentencing guidelines range for
Sl oane's offense level and crimnal history is twelve to ei ghteen
mont hs. Wen Sl oane | earned that the presentence report contained
references to prepubescent m nors, he sought towithdrawhis guilty
plea. 1In the alternative, Sloane sought a downward departure on
the grounds that the court should ignore or strike the references
to child pornography. The district court denied both notions and
sentenced Sl oane to eighteen nonths in prison, a three-year termof
supervised release, and a special assessnment of $50. The
gover nnent nmade no recomendation for downward adjustnment at the
sent enci ng hearing; however, in the plea agreenent, the governnent

recommended a sentence at the | ow end of the range.



.

Sl oane raises a nunber of issues on appeal. Sl oane argues
that the governnent breached the plea agreenent when it failed to
recomend a sentence at the | ow end of the range and when it failed
to advise the court of Sloane's cooperation. Appel l ant did not
raise these argunents in the district court. There is no plain
error since any error was not obvious and even if Sl oane had raised
his clains in the district court, he still would not have

prevailed. U.S. v. d ano, us _ , 113 S. C. 1770 (1993).

In the pl ea agreenent the governnent reconmended a sentence in the
| ow range of the guidelines; the agreenent did not obligate the
governnent to nmake the recomrendati on at the sentencing hearing.
In addition, there is no evidence that Sloane cooperated with the
gover nnent .

Sl oane also challenges the district court's refusal to
wthdraw his guilty plea on the grounds that he understood the
charge against him as concerning adult obscenity and not child
pornography. A district court may permt a defendant to w thdraw
a guilty plea at any tine prior to sentencing upon a showi ng of a
"fair and just reason." Fed. R Cim P. 32(d). There is no
indication in the record that Sl oane's plea was anythi ng ot her than
knowi ng and voluntary. Thus, Sl oane has not net his burden of

proving that withdrawal is justified. United States v. Daniel, 866

F.2d 749, 752 (5th Cr. 1989).
Sl oane further contends that in calculating his sentence, the

district court should not have considered the reference to child



por nography in the presentence report. A sentencing court has w de
discretion in the source of information it may consider in
sentencing and is entitled to rely on the information in the

presentence report. United States v. Schneltzer, 20 F. 3d 610, 613

(5th Gr.), petition for cert. filed (U S. My 24, 1994) (No. 93-

9244) . The record supports the district court's finding that
Sl oane knew t he vi deo t ape depi cted m nors under twel ve; therefore,
the court did not erroneously consider the presentence report's
i nformati on regardi ng child pornography.

Sl oane al so contends that the district court erred when it
failed to depart from the sentencing guidelines because of his
medi cal history and fam |y needs. This court will not disturb the
trial court's decision not to depart downward from the guidelines
unl ess the sentence is inposed in violation of the law or as a
result of an incorrect application of the guidelines. United

States v. Buenrostro, 868 F.2d 135, 139 (5th Gr. 1989), cert.

denied, 495 U S. 923 (1990). The district court's refusal to
depart downward was not based on a violation of the |aw but on a

belief that a departure was unwarranted. United States .

Mtchell, 964 F.2d 454, 462 (5th Cr. 1992).

Finally, Sloane appeals the district court's denial of his
nmotion for rel ease pending appeal. Qur disposition of this case
renders Sl oane's appeal on this issue noot.

AFFI RVED.



