IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40229

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

LARRY DEAN WAGONER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4:93-CR-43)

(Sept enber 14, 1994)
Before KING GARWOOD, and H GE NBOTHAM Circuit Judges.
PER CURI AM *

Wagoner pled guilty to kidnapping and was sentenced to 360
nmonths in prison. He clains that, under 18 U. S.C. 88 3006A(e) and
4241, the district court should have provided him with a
psychol ogi cal or psychiatric expert or examnation.This notion
stated that he had been diagnosed in 1979 as suffering from
"passi ve dependent personality with episodic excessive drinking"

and that he suffered "from periodic episodes of confusion and

Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



depression.” The notion conclusorily alleged that Wgoner was
unabl e to comunicate with his |awer to help himprepare for the
sentenci ng hearing. Wagoner filed a second notion seeking
appoi ntnent of an expert to help him prepare for the sentencing
heari ng.

In response, the governnent noted that the 1979 eval uation
t hat di agnosed passi ve dependent personal ity concl uded t hat Wagoner
was nentally conpetent. The governnent also noted that Paul
Hennen, the probation officer, had nmet with Wagoner three tines and
had noted no communi cation problens relating to the facts of the
case or the consequences of Wagoner's actions. Hennen noted that
Wagoner had problens stating a reason for commtting the offense,
but one would expect it to be difficult to explain the comm ssion
of such a brutal crine. In light of Wagoner's failure to plead
specific facts calling conpetency into question, the district court
did not abuse its discretion in denying Wagoner's npotions to
appoi nt an expert and order an exam nation and in finding Wagoner

conpetent to be sentenced. See United States v. Castro, 15 F. 3d

417, 421-22 (5th Cr.), petition for cert. filed, (US. My 27,

1994) (No. 93-9334) (holding that previous confinenent to nental
institution and heroin addiction were insufficient to place at
i ssue sanity during conm ssion of crine).

Wagoner's second argunent is that the district court should
have consi dered two of his prior convictions as consol i dated cases
for purposes of calculating his crimnal history. On Decenber 12,

1981, Wagoner pled guilty to and was sentenced for two counts of



burglary on August 26, 1981. On the sane day, he pled guilty to
and was sentenced for commtting assault and battery with a
danger ous weapon on Cctober 21, 1981. The district court treated
the burglary convictions as one offense and the assault conviction
as a separate offense. Wagoner argues that, even though there was
no formal order of consolidation, the state trial court treated the
convictions as consolidated because it ordered that the sentences
run concurrently. However, the inposition of concurrent sentences
on the sanme day in two distinct cases does not indicate that the

convi ctions were consolidated. United States v. Ford, 996 F. 2d 83,

86 (5th Gir. 1993), cert. denied, 114 S. C. 704 (1994).

Wagoner argues further that he was entitled to a three-point
reduction in offense level for acceptance of responsibility. He
clains that the only respect in which he had not accepted
responsibility is for the sexual assault, and that to require him
to accept responsibility for that crine before he had been
convicted of it wuld violate his privilege against self-
i ncrimnation. Even apart from the sexual assault, however,
Wagoner did not fully accept responsibility. He told the probation
officer that he hit Witten with the tire tool only after she had
first attacked him with it, and he denied that he ever forced
Wiitten into the trunk of the car. Thus, Wagoner did not fully
accept responsibility. Even if the district court predicated its
ruling on the denial of the sexual assault, any error was harnl ess

because the failure to accept full responsibility for the



ki dnappi ng was adequate support for the denial of the three-point
reducti on.

Finally, Wagoner argues that there was insufficient evidence
to support an upward adjustnment to his offense | evel for the sexual
assault. The presentence report and FBlI agent Ji mBlanton offered
uncontradi cted evidence about the rape. Wagoner did not testify
and offered no rebuttal evidence. Thus, the district court's
finding that Wagoner commtted a sexual assault in the course of
t he ki dnappi ng was not clearly erroneous. Wagoner argues that the
district court lacks jurisdiction to increase a federal sentence
because of a state-law sexual offense, but under the comment to
US S G §82A4.1, astate offense can serve to enhance a puni shnent

for a federal crime. AFFI RVED



