IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40207
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CHARLES RAY LANE,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 4:93-CR-54-1
 (July 22, 1994)
Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *

Charl es Ray Lane pleaded guilty to possessing, with intent
to distribute, less than five grans of a m xture or substance
cont ai ni ng cocai ne base within 1000 feet of a public elenentary
school and was sentenced to 188 nonths inprisonnent and siXx years
of supervised rel ease.

Lane chal l enges the district court's reliance on § 4B1.1 of
the Sentencing Cuidelines, which applies to career offenders, to

cal cul ate his sentence. Pursuant to the maxi num statutory

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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puni shment for the charged of fense and the applicable Iist of
of fense levels from§ 4B1.1, the probation officer calculated an
of fense | evel of 34, which he reduced to 31 based on a finding of
acceptance of responsibility. Lane's crimnal-history category
automatically becane VI under § 4B1.1. The district court
adopted the findings in the presentence report (PSR

Lane failed to object to the PSR before the district court.
Under FED. R CRM P. 52(b), this Court may correct forfeited
errors only when the appellant shows the followng factors: (1)
there is an error, (2) that is clear or obvious, and (3) that

affects his substantial rights. United States v. Rodriqguez, 15

F.3d 408, 415-16 (5th Gr. 1994) (citing United States v. A ano,

_~us _, 113 s . 1770, 1777-79, 123 L. Ed. 2d 508
(1993)). If these factors are established, the decision to
correct the forfeited error is within the sound discretion of the
Court, and the Court will not exercise that discretion unless the
error seriously affects the fairness, integrity, or public
reputation of judicial proceedings. Qano, 113 S. C. at 1778.

A defendant is considered a "career offender"” if (1) he "was
at |l east eighteen years old at the tinme of the instant offense,
(2) the instant offense of conviction is a felony that is either
a crime of violence or a controlled substance offense, and
(3) the defendant has at |east two prior felony convictions of
either a crinme of violence or a controlled substance of fense."

8 4B1.1. In this case, Lane conmtted the charged offense at age
forty; the instant offense of conviction is a felony involving

control |l ed substances; Lane was convicted in 1975 of arned
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robbery, a crinme of violence; and in 1990, Lane was convicted for
unl awful delivery of a controlled substance. Section 4Bl1.1
therefore, applies in this case. Lane, noreover, does not assert
that he is not a career offender as defined by § 4B1.1. He
nmerely conplains generally of the use by the district court of
that section of the Sentencing Cuidelines.

Because Lane has not shown how the district court commtted
error, plain or otherwse, in determning his sentence, the

j udgnent is AFFI RVED



