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PER CURI AM *

Dr. MIllard Dean Loftis (Loftis) <challenges the upward
departure and resulting sentence for his conspiracy and forgery
convictions. Finding the sentence proper, we affirm

| . FACTS AND PROCEDURAL HI STORY

Loftis pleaded guilty to conspiracy to commt acts of mail and
wre fraud and to forgery of a United States security. On the sane
day that Loftis was indicted for conspiracy and forgery, he was

charged in a second indictnment with five counts of firearm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



violations. Following atrial, Loftis was convicted of the firearm
counts and was sentenced to 151 nonths inprisonnent.

The governnent filed a nmenorandum requesting the district
court to inpose the sentences for the conspiracy and forgery
convi ctions consecutively to the sentences previously inposed on
the firearm convictions. The governnent argued that none of the
evi dence supporting the firearmoffenses was necessary to prove the
conspiracy and forgery offenses. The governnent also argued that
the Presentence Report (PSR) prepared for the sentencing on the
firearmconvictions did not categorize any of the offenses all eged
in the other indictnent as relevant conduct. Under st andabl vy,
Loftis requested concurrent sentences.

The PSR reflected that the conspiracy in which Loftis was
i nvol ved resul ted i n defraudi ng a | arge nunber of nedi cal insurance
conpani es of paynents totaling $3,111,594.35. Loftis also forged
signatures on a check in the anmount of $19, 017.93.

At the sentencing hearing, the district court stated that it
had considered U S.S. G 85GL. 3(c), p.s., and determ ned that it was
necessary to depart upward in sentencing Loftis so that the
sentence would reflect the seriousness of the offenses. The court
i nposed two 60-nonth concurrent terns of inprisonnent for the
conspiracy and forgery offenses. The 60-nonth sentences woul d run
consecutively to the 151-nonth sentence for the firearm

convictions, resulting in a sentence of 211 nonths.



1. WHETHER THE SENTENCE | MPOSED WAS | N VI OLATI ON OF LAW

Loftis argues that the district court abused its discretionin
i nposi ng consecutive sentences. Specifically, Loftis contends that
the court's reasons for departing upward were i nadequate.

A sentence will be upheld "unless it was inposed in violation
of the law, inposed as a result of an incorrect application of the
sentencing guidelines; or outside the range of the applicable

sentencing guideline and is unreasonable.” United States v.

Howard, 991 F.2d 195, 199 (5th Cir.), cert. denied, @ US _ , 114

S.Ct. 395 (1993).

Section 5GL. 3(c), p.s., provides that "the sentence for the
i nstant offense shall be inposed to run consecutively to the prior
undi scharged term of inprisonment to the extent necessary to
achieve a reasonable increnental punishnent for the instant
of fense."! The commentary follow ng the policy statenent, 85GL. 3,
coment. (n.3), provides that:

[t]o the extent practicable, the court should
consider a reasonable increnental penalty to
be a sentence for the instant offense that
results in a conbi ned sentence of inprisonnment
that approximates the total punishnent that
woul d have been i nposed under 85GlL.2 . . . had
all of the offenses been federal offenses for
whi ch sentences were being i nposed at the sane
tine.

! Section 5GL.3 applies to the inposition of a sentence
i nposed on a defendant who is subject to an undi scharged term of
i nprisonment for another offense. Section 5GL.3(c), p.s., IS
appl i cabl e because Loftis did not commt the conspiracy and
forgery offenses after he had been sentenced for the firearm
of fenses and because the firearmoffenses were not taken into
account in determning the offense |evel for the conspiracy and
forgery offenses. See 85GL.3(a) and (b).
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Pursuant to 85Gl.2, the total sentence inposed for nmultiple
counts is to be determned in accord with Part D of Chapter 3.
Under 83Dl.4, the conbined offense level for nmultiple counts is
determned by initially determ ning the offense | evel applicableto
the offense group with the highest offense |evel. Al counts
i nvol ving substantially the sane harm are grouped in a single
gr oup. See 83D1. 2. The offense level for that group is then
i ncreased by the nunber of levels indicated for the other offense
groups, having |l esser offense levels, inatablein 8D1.4. United

States v. El-Zoubi, 993 F.2d 442, 451 (5th Gr. 1993).

The adj usted offense level for the firearmviol ati ons was 30.
The adjusted offense |level for the conspiracy and forgery counts
was 23. Therefore, the firearm group had the highest offense
| evel . Because there was a seven-level difference in the offense

| evel of the two groups, the guidelines provide for a one-Ileve

i ncrease over the offense level for the firearm offenses. See
83D1. 4(b) . This fornmula results in a conbined adjusted offense
| evel of 31. Based on the crimnal history category of 11,2 the

2 The governnent asserts that the sentence for the conbi ned
of fenses should be determ ned on the basis of a crimnal history
category of IV. Loftis was assigned a crimnal history category
of IV followi ng his conspiracy and forgery convictions. However,
Loftis had a crimnal history category of Il when he was
sentenced for the firearmoffenses. After determning the
conbi ned of fense |l evel, the amended recommendati on determ ned the
gui del i ne range sentence based on the crimnal history category
of I'l'l. The district court relied on this determ nation at
sentencing. This determnation was correct. Section 5GL.3
coment. n.3 provides that the sentence is to be calculated to
approxi mate the puni shnent that woul d have been inposed if the
def endant had been sentenced for all of the offenses at the sane
time. |If Loftis had been sentenced for the fraud offenses at the
sane tinme as the firearmoffenses, his crimnal history category
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gui del i ne sentencing range for the conbined offenses would have
been 135-168 nonths. The district court's sentence of 211 nonths
exceeded the range recommended by 43 nont hs.

I n an unpubl i shed opi ni on, we opined that 85GL. 3(c), p.s., is
"advi sory" because it does not interpret a guideline and, thus, the
i nposition of a consecutive sentence remains wthin the discretion

of the district court. United States v. VWarren, No. 93-4227 at 2

& n.1 (5th Gr. Dec. 22, 1993) (citing United States v. Headri ck,

963 F.2d 777, 782 (5th Cr. 1992)). Warren did not expressly
consi der a previously decided Suprene Court case regardi ng whet her

comentary in the guidelines are binding. Stinson v. United

St at es, u. S , 113 S.Ct. 1913 (1993).

Stinson held that comentary "that interprets or explains a
guideline is authoritative unless it violates the Constitution or
a federal statute, or is inconsistent with, or a plainly erroneous
reading of, that guideline." _ US at __, 113 S .C. at 1915.
Stinson drew an anal ogy between policy statenents and commentary
and, in dicta, stated that policy statenents are bi ndi ng on federal

courts. Id. at 1917. In United States v. Mathena, 23 F.3d 87, 93

(5th Cr. 1994), we determned that the Stinson rationale is

i napplicable to Chapter 7 policy statenents because the statenents

woul d have remained 111 because neither of the offenses would
have constituted a "prior offense” within the neani ng of 84Al.1.
See 84A1.2, coment. (n.1).
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do not interpret or explain a specific guideline.® Accordingly,
the reasoning in Warren renmains viable after Stinson.

The Eighth Crcuit, however, found that 85Gl.3(c) p.s.
interprets a guideline, 85GL.3, and thus, unless the district court
departs under guideline procedures, it nust apply the policy

statement 85GlL.3(c). United States v. Brewer, 23 F.3d 1317, 1321-

22 (8th Cr. 1994). The Sixth Crcuit, citing Stinson, held that
a sentencing court is bound to consider application note 3 of the
commentary to 85GlL.3 because it interprets this policy statenent

and explains howit should be applied. United States v. Col enan,

15 F.3d 610, 612 (6th Cr. 1994). However, the Sixth Circuit
stated that "it will not always be necessary to foll ow the precise
nmet hodol ogy called for under 85GlL.3 (and 85GL. 2), since there may
be circunstances which will warrant the court in resorting to a
sinpler method of achieving a result which is the practical
equi val ent of the nore conplex conputations.” |[d. at 613.

I n any event, regardl ess whether the policy statenent and its
comentary are binding, the district court expressly considered
85Gl. 3 and stated that it was departing fromthe guideline range of
135-168 nonths. As set forth above, that is the range that results
fromthe application of 85GL.3 and its commentary.

Pursuant to 18 U.S.C. 8§ 3584, the district court retains sone
di scretion to inpose a concurrent or consecutive sentence on a

defendant who is already subject to an wundischarged term of

3 In Mathena, 23 F.3d at 93, we affirnmed the holding in
Headri ck, supra.
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inprisonnment. United States v. Mller, 903 F.2d 341, 346-48 (5th

Cr. 1990). This discretion is limted to the court's power to

depart fromthe guidelines. United States v. Mrtinez, 950 F.2d

222, 226 (5th Gir. 1991), cert. denied, __ US _ , 112 S.Ct. 1984

(1992).

A sentencing court may depart upward from the guidelines
whenever it finds that an aggravating circunstance exists that was
not adequately taken into consideration by the Sentencing
Comm ssion. 18 U.S.C. 8 3553(b). "A departure fromthe guidelines
will be affirmed if the district court offers acceptable reasons

for the departure and the departure is reasonable.”™ United States

v. Lanbert, 984 F.2d 658, 663 (5th Cr. 1993) (en banc) (interna
quotations and citations omtted). W review a district court's
decision to depart for abuse of discretion.

The nedi cal insurance fraud schene i nvol ved numer ous i nsurance
conpani es | ocated throughout the country. The district court
poi nted out that the schene had a serious effect on the public's
perception of the nedical field and indicated the need for a neans
to protect the public from the fraudulent practices. Loftis'
schene contributed to the high costs of nedical care which affects
the public as a whole. The court properly determ ned that the
sentence shoul d be increased because of seriousness of the offense

and its effect on the public. See United States v. Kings, 981 F. 2d

790, 798 (5th Cir.), cert. denied, __ US. _, 113 S.C. 2450

(1993) (consecutive sentence was proper because the grouping rules



under 83D1.4 inadequately sanctioned the defendant for his
conduct).

Because the court articulated sufficient reasons for the
departure and i nposed a reasonable sentence, it did not abuse its
di scretion in departing above the sentence reconmended by 85GlL. 3.

1. CONCLUSI ON

For the foregoing reasons, the sentence inposed is AFFI RVED.



