IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40189
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
M CHAEL EDWARD LATHAM
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 4:93-CR-14-1
(September 20, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

M chael Edward Lat ham pl eaded guilty to one count of
conspiracy to comnmt wre fraud in relation to his activities as
a general partner in Environnental Systens (ES). He was
sentenced to 39 nonths inprisonnent, three years supervised
rel ease, $75,127 in restitution, and a $50 speci al assessnent.
He appeals the 39-nonth sentence inposed. On the sane day he

pl eaded guilty to a one-count information charging himwth

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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conspiracy to conmt wre fraud in relation to his activities as
a partner in Continental D stributors (CD).
Lat ham chal | enges the district court's finding that he was a
| eader or organizer of the crimnal activity. The district
court's finding that Latham had an aggravating role in the

offense is reviewed for clear error. United States v. Watson,

988 F.2d 544, 550 (5th Cr.), cert. denied, 114 S. C. 698

(1993). A defendant's base offense | evel may be increased by
four levels if the defendant "was an organi zer or | eader of a
crimnal activity that involved five or nore participants or was
ot herwi se extensive." US S. G § 3Bl.1(a).

The district court considered Latham s conduct in relation
to his involvenent in Environnental Systens (ES) and his
i nvol venent in Continental Distributors (CD) to determ ne
Latham s offense level. The district court may use the
characteristics of one count to adjust the offense |evel for
anot her count if those counts are grouped together under the

guidelines. See United States v. Kleinebreil, 966 F.2d 945, 955

(5th Gr. 1992). Wthout objection in the district court or this
Court, the two counts of conviction were grouped together to
determ ne Latham s offense |level. Therefore, the district court
properly considered the conduct in the CD schene to determ ne
Lat hami s of fense | evel for the ES schene.

Lat ham argues that the CD schene did not involve five or
nmore participants. The five participants included under § 3Bl1.1
do not have to be charged or convicted, but rather need only have

participated knowingly in sone part of the crimnal enterprise.
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United States v. Boutte, 13 F.3d 855, 860 (5th Cir.), petition

for cert. filed, (U S WMy 31, 1994) (No. 93-1930). Latham does

not dispute that Kendal Smith, Steve Allenbaugh, and Al ex WI son
were involved in the schene. Smth testified at the sentencing
hearing that Ken Bridgeman was involved in the schene between
Novenber 1, 1991, and Decenber 14, 1991, and received paynents of
$8000 during that period. An unidentified woman was al so

enpl oyed by CD for a short period. Lathamhas failed to
denonstrate that the district court's finding that Latham Smth
Al | enbaugh, W/ son, and Bridgeman were participants in the CD
schene is clearly erroneous. See Boutte, 13 F.3d at 860.

AFFI RVED.



