IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40188

THOVAS E. JONES,
a/ k/a Adi sa RAM Al - Qai d,

Pl ai ntiff-Appellant,

VERSUS

JANI E COCKRELL,
VWarden, Beto Unit, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6: 92- CV-350)

(February 6, 1995)
Bef ore H G3 NBOTHAM SM TH, and BARKSDALE, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’
Thomas Jones, an inmate confined in the Texas Departnent of
Crimnal Justice-Institutional Dvision ("TDCJ-1D"), sued pro se

and in forma pauperis ("I FP") several state prison officials under

42 U. S. C. 8§ 1983, all egi ng nunmerous constitutional violations. The

* Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



magi strate judge dismssed as frivolous all but two issues?
pursuant to 28 U.S.C. 8 1915(d). Jones appeals the dism ssal of
two clains, arguing that those clains had a sufficient basis in | aw
and fact such that the dism ssal was unwarranted. Because one of
the two clains is colorable, we affirmin part and vacate and

remand for further proceedings in part.

l.

In June 1992, the wing on which Jones was inprisoned was
| ocked down because of the unruly and di sruptive actions of several
ot her i nmates. According to Jones, during this |ockdown, the
inmates were not released fromtheir cells for hot neals or other
reasons until the third or fourth week. Al though the anpunt of
time the wing was | ocked down is uncertain, the nmagistrate judge,
after an evidentiary hearing, concluded that the |ockdown had
| asted for approximately six weeks.

I n addition, Jones, a practicing Muslim petitioned the warden
for permssion to wear facial hair, sonething that he clains is
required by the Muslimfaith. The warden denied the request for
"security reasons." After conducting a hearing pursuant to Spears

v. MCotter, 766 F.2d 179 (5th G r. 1985), the nmgistrate judge

concl uded that these clains, as well as others presented by Jones,

were frivolous and di sm ssed them pursuant to 8§ 1915(d).

! The two non-frivol ous issues were ultimately tried to the bench in
January 1994. The magistrate judge found in favor of the defendant, and
judgnent was entered accordingly. Jones does not present any argunents
concerni ng that judgnent.
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.
An | FP proceedi ng may be di sm ssed under § 1915(d) if it |acks

an arguable basis in law or fact. Eason v. Thaler, 14 F.3d 8, 9

(5th Gr. 1994). Section 1915(d) "accords judges not only the
authority to dismss a claimbased upon an indisputably neritless
| egal theory, but also the unusual power to pierce the veil of the
conplaint's factual allegations and dism ss those clains whose

factual contentions are clearly baseless.” Macias v. Raul A

(Unknown), Badge No. 153, 23 F.3d 94, 97 (5th Gr.), cert. denied,
115 S. C. 220 (1994) (quoting Neitzke v. Wllians, 490 U S. 319,

327 (1989)). \When determ ning whether the conplaint is frivol ous,

the district court is given broad discretion. Thonpson v.

Patteson, 985 F.2d 202, 205 (5th Cr. 1993). Consequently, we
review such dismssals only for abuse of discretion. Smth v.

Al di ngers, 999 F.2d 109, 110 (5th Gr. 1993).

A
First, Jones contends that his due process claim concerning
t he extended | ockdown i s grounded in | aw and fact, and, as such, is
non-frivol ous. As the magistrate judge held in his nenorandum
opi nion, prison inmates have a claimunder § 1983 for placenent in
segregation only if they have a liberty interest in remaining in

the general prison population. Dzana v. Foti, 829 F.2d 558, 560

(5th Gr. 1987). The due process clause, by itself, does not grant
a prisoner the right to be free from segregation, although | ocal

statutes and reqgqulations, if they significantly |limt prison



authorities' discretion and carry nmandatory force, can create a
liberty interest. [|d.

In the Iight of these principles, the magi strate judge, after
conducting a Spears hearing, concluded that Jones had not denon-
strated that his due process rights had been viol ated. First,
Jones concedes that other inmates on the wing were engaging in
di sruptive behavior. Under TDCJ-1D regul ations, |ockdowns are
appropriate where necessary to suppress a mmjor threat to the
institution's safety or security. See Texas Departnent of Crim nal
Justice, Institutional Division Admnistrative Dorective 3.31
(March 7, 1991). Noting that internal security of a prisonis a
matter normally left to the discretion of prison adm nistrators,
and a reviewi ng court accords such discretion special weight when
the potential for conflict ripens into actual violence, see

Buchanan v. United States, 915 F.2d 969, 971 (5th G r. 1990), the

magi strate judge concluded that the prison officials acted within
their sphere of discretion. Accordingly, the magistrate judge
di sm ssed Jones's claimas frivol ous.

Under the precedents of this circuit, a prisoner is entitled
to sone mnimal form of process when he is segregated from the

general prison population as a punitive neasure.? These precedents

2 See, e.g., Hewitt v. Helns, 459 U.S. 460 (1983) (State rules
created a protected liberty interest in remaining in the general prison
popul ation, but process due prisoner punitively adnministratively se?regat ed
was satisfied by informal, nonadversary revi ew.?; Eason v. Thaler, 14 F.3d 8,
9 $5th Cir. 1994) ("Even though a | ockdown rarely wiTT require nore than
i nformal review, sone process arguably was due Eason . . . ."); Mtchell v.
Sheriff Dep't, Lubbock County, Tex., 995 F.2d 60 (5th GCr. 1993) ("[I
MtchelT was placed or naintained in isolation for punitive reasons, then the
prison officials may well have violated his “n%ht to due process by failing to
give an appropriate notice and hearing."); Penbroke v. Wod County, Tex., 981

(continued...)




are not inplicated in the case at bar, however, as Jones has not
asserted that the Warden's | ockdown was undertaken with a punitive
purpose. In fact, Jones concedes that other inmates on the w ng
were behaving disruptively before the |ockdown, a fact |ending
support to the conclusion that the purpose of the |ockdown was
protective rather than punitive. As there was no show ng of
punitive purpose, and as a Spears hearing was conducted, we find no
abuse of discretion in the magi strate judge's dism ssal of Jones's

| ockdown cl ai m

B
Next, Jones argues that the warden's refusal to allow himto
wear facial hair interferes wth his practice of the Mislim
religion. Although a panel of this court has previously resol ved

this issue against Jones's position, see Powell v. Estelle, 959

F.2d 22, 25-26 (5th Gir.), cert. denied, 113 S. C. 668 (1992), a

recent statutory enactnent nmay supplant this decision. See
Rel i gi ous Freedom Restoration Act of 1993, ("RFRA"), P.L. 103-141,
107 Stat. 1488, 42 U.S.C. 88 2000bb-2000bb-4 (Nov. 16, 1993). RFRA
prohi bits the governnment from placing a substantial burden on the
exercise of religion except when it is done "in the |east restric-
tive nmeans" that is "in furtherance of a conpelling governnenta

interest." 42 U.S.C. 8§ 2000bb-1. In the only Fifth Crcuit case

2(...continued)
F.2d 225, 229 (5th Cir.), cert. denied, 113 S. . 2965 (1993) ("The use of
punitive isolation wthout affording due process is unacceptable and viol ates
the 14th Anendnent."?; McCrae v. Hankins, 720 F.2d 863 (5th Gir. 1983) (State
regul ations created l[iberty interest in being free from extended | ockdown for
punitive purposes.).
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to consider this enactnment, we remanded with instructions to
reconsider the claimin light of the new statute. Al abama &

Coushatta Tribes v. Trustees of Big Sandy |Indep. Sch. Dist., No.

93-4365, slip op. at 1-4 (5th Gr. Mr. 31, 1994) (unpublished).
Because RFRA nay affect any decision on this issue, and because t he
parties have not briefed the affect of RFRA, we remand for further

consi der ati on.

L1l
For the foregoing reasons, we AFFIRM the magi strate judge's
judgnent dismssing as frivolous Jones's due process claim e
VACATE the dism ssal of Jones's facial hair claimand REMAND for

further consideration consistent with this opinion.



