IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40146

FLOYD @ BSON, Individually and
FLOYD G BSON ENTERPRI SES, Fl oyd G bson
Enterprises, Inc.,
Pl ai ntiff-Appellant,
ver sus
HONDA MOTOR CO., LTD., ET AL,
Def endant s,

| NC. AMERI CAN HONDA MOTOR, Aneri can
Honda Mdtor Co., Inc.,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas
(2:91-CV- 26)

(January 9, 1995)
Bef ore Judges GOLDBERG JOLLY, and WENER, Crcuit Judges.
PER CURI AM *
In this diversity of ~citizenship case, Fl oyd G bson
Enterprises, Inc. ("G bson"), aforner franchi see of Areri can Honda

products, chall enges the district court's grant of sunmary judgnent

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



in favor of Anerican Honda on G bson's clains of (A) constructive
termnation of his notor vehicle franchise and (B) breach of a
power equi pnent sales agreenent. W affirm
I

G bson becane a dealer of Anerican Honda products in 1970.
Around 1984, G bson began to have financial difficulties caused by
changes in Honda's nmarket presence, world noney val ues, and ot her
factors. Those difficulties deepened until February 9, 1989, when
G bson termnated its agreenent with Anmerican Honda. Two years
|ater, on February 8, 1991, G bson sued Anerican Honda. As it
st ood on Decenber 3, 1993, when the district court entered summary
judgnent, G bson's suit clained violations of the Deceptive Trade

Practices Act, "comon | aw constructive term nation," and breach of
contract relating to the power equi pnent sales agreenent. After
entering summary judgnent, the district court denied G bson's
nmotion for a newtrial, and this appeal followed.
|1
Qur reviewof a grant of summary judgnent is plenary: we wl
affirmif, applying the sane standards as the district court, we

find no dispute as to a material fact and that Anerican Honda is

entitled to judgnent as a matter of |aw. See Lavespere v. N agara

Mach. & Tool Works, 910 F.2d 167, 177-78 (5th Gr. 1990).

A
The district court granted summary judgnent on G bson's

constructive or wongful termnation claim based on its



determ nation that the two-year statute of |imtations acconpanyi ng
t he Texas Mot or Vehicle Code applies. Tex. Bus. & Com Code Ann 8§
17.565. G bson argues that this was error, in that his term nation
claimis i ndependent of the Mtor Vehicle Conm ssion Code and thus
subject to Texas's residual four-year statute of [imtations, Tex.
Civ. Pract. & Rem § 16.051.

We di sagree. G bson cites only one Texas case, Kawasaki

Mtors v. Mdtor Vehicle Commin, 855 S.W2d 792 (Tex. G v. App. --

Austin, 1993, no wit.), to support his argunent. Having exam ned
that case, we find that, instead of aiding him Kawasaki tends to
confirmthat "[w]rongful term nnation of a notor vehicle deal ership
franchi se agreenent is now governed by the Texas Mtor Vehicle
Comm ssi on Code. A person who has sustai ned danmages as a result of
a violation of these provisions may bring suit under the Texas

Deceptive Trade Practices-Consuner Protection Act." CimTruck &

Tractor Co. v. Navistar Int'l Transp. Corp., 823 S.W2d 591, 596

(Tex. 1992) (citation omtted). G bson has failed, in short, to
produce any evidence of Texas |aw that would support his claim
Because the Texas Deceptive Trade Practices Act is his sol e neans
of recovery, G bson's clai mof constructive or wongful term nation
is barred by the Act's acconpanying two-year statute of
limtations. Accordi ngly, summary judgnent was proper.
B
The district court determned that summary judgnent was

appropriate on the claimthat American Honda had breached its power



equi pnent sal es agreenent because G bson had not produced evi dence
raising a material issue of fact as to whet her an agreenent existed
between the parties. G bson contends that was error, in that a
letter from Anmerican Honda's attorney was sufficient to raise a
di spute of material fact that would preclude sunmary judgnent.
That letter indicates, G bson argues, that Gbson "was not
term nated" and continued to be an authorized dealer of its power
equi pnent .

G bson's breach of contract claim is based on the power
equi pnent sal es agreenent. G bson does not argue any quasi-
contract theory, but instead bases its claimon a breach of the
agreenent. At the sane tine, G bson does not challenge the facts
that the agreenent had expired and that it had not been renewed or
modified. 1In addition, the letter upon which G bson relies states
that all future dealings would be on a day-to-day basis. Like the
district court, we find no dispute of material fact as to whether
there was an agreenent--there sinply was none. Accordi ngly,
summary judgnent was proper on this claimas well.

1]

Havi ng determ ned that G bson's wongful termnation claimis
time-barred and that G bson had failed to produce evidence that a
power equi pnent sales agreenent was in effect, we AFFIRM the
judgnent of the district court.

AFFI RMED.



