UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-40145

IN THE MATTER OF: W LLI E KATHERI NE McCAI N,

Debt or .
W LLI E KATHERI NE McCAI N,
Appel | ant,
vVer sus
FI RST NATI ONAL BANK -
LI NDEN, TEXAS,
Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas

(2:93 CV 160)
(January 13, 1995)

Bef ore JONES and DeMOSS, Circuit Judges, and SHAW, District
Judge.

PER CURI AM **

This is an appeal from a contested core proceeding in the

"District Judge of the Western District of Louisiana, sitting
by desi gnati on.

““Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Chapter 7 bankruptcy of debtor-appellant WIlie Katherine MCain
("McCain"). McCain clainmed a rural honestead interest as to three
tracts of land in Cass County, Texas. Creditor-appellee First
Nat i onal Bank of Linden ("the bank") held a $138,000 pre-petition
judgnent against MCain on a business debt, and it clained a
judgnent |ien. The bank objected to McCain's honestead claim and
the case was tried on October 20, 1992 in the United States
Bankruptcy Court for the Eastern District of Texas. In an order
entered on July 28, 1993, the bankruptcy court ruled that MGCain
had denonstrated an intent to claimfor honestead use only a snal
portion of the honmestead claim the 5.056-acre tract where she and
her non-filing spouse had built their hone.

McCai n appeal ed to the district court for the Eastern District
of Texas. On January 5, 1994, the district court entered an order
affirmng the decision of the bankruptcy court that MCain may
claim as her honestead only the 5.056-acre tract and not the
remai nder of the land she had originally attenpted to claim as
honmest ead. McCain brought this appeal.

DI SCUSSI ON

McCai n and her husband, MIton McCain, own 100 percent of the
5.056-acre tract where the famly honme is |ocated. The other |and
claimed by McCain as honestead -- consisting of 76.68 acres in the
"Briarwood Acres" tract and 23.32 acres in the "Phase II" tract --
is owned in cotenancy, two-thirds by appellant MCain as separate
property and one-third by Janes Stewart, MCain's uncle.

Oiginally, the land at issue totalled 150 acres and was owned



by Stewart and John Thonpson, 111, MCain's brother. In the early
1970s, approximately 120 acres of the | and were pl atted, subdivi ded
and provided with road access. Stewart and Thonpson naned t he 120-
acre tract "Briarwood Acres" and began to sell residential lots
fromit. The remai ning 28. 38-acre tract was |left undi sturbed and i s
referenced on the plat as "Briarwod Acres - Phase IIl." In 1977,
McCai n purchased her uncle's two-thirds interest in the land. In
1984, McCain and her uncle executed cross-deeds to each other so
t hat each woul d acquire outri ght ownershi p of approxi mately 5 acres
for the purpose of building homes for their famlies. MCain as a
result becanme the outright owner of the 5.056-acre tract, and on
the sane day she conveyed a half interest in that tract to her
husband. Later in 1984 the MCains conpleted their house and noved
in wth their famly. From 1980 to 1987, 14 lots were sold from
Briarwood Acres. The deeds <conveying these I|ots contained
residential deed restrictions and were conveyed by MCain (but not
her husband), Stewart, and Stewart's wife. In 1987, the MCains
executed a docunent designating only the 5.056-acre tract as their
homestead. In April 1992, appellee First National Bank of Linden
obt ai ned a judgnent agai nst McCain for $138.400. 13, and abstracted
the judgnent in the Cass County records in May 1992. On June 15,
1992, McCain, without her husband's joinder, filed for relief under
Chapter 7 of the Bankruptcy Code. McCain clainmed a rural honestead
exenption in 71 acres of property that she did not describe in any
way on the exenption schedule she filed. The claim of 71 acres

seens to take into account that McCain owns (1) two-thirds of the



unsold lots in Briarwood Acres (totaling approximtely 76.68
acres), (2) two-thirds of the remainder of the "Phase II" tract
fromwhich her 5.056-acre tract was taken (totaling approximtely
23.32 acres); and 100 percent of the 5.056-acre tract.

It is clear under Texas law that a debtor nmay claim a
homestead in property in which she owns an undivided interest.

Moore v. Bank of Commerce, 93 B. R 480, 482 (N.D. Tex. 1988)(citing

Cheswick v. Freeman, 282 S.W2d 315, 316 (Tex. G v. App.--Wco

1955), rev'd on other grounds, 287 S.W2d 171)) (Tex. 1956)).
However, the status of ownership in which McCain held the separate
tracts is an elenent to be considered in the factual question of
her future intent with regard to the different tracts, and in
showng a lack of overt acts to change the character of that
property fromits original identity as a commercial devel opnent.
An i ndividual who clains protection under the rural honestead
exenption! has the initial burden to establish the character of the
property as a honestead by showi ng a conbi nati on of both overt acts
of homestead usage and the intention on the part of the owner to

claimthe property as a honestead. Matter of Bradley, 960 F. 2d 502,

507 (5th Gr. 1992). After hearing conflicting testinony and
argunents on the McCain famly's use of the different tracts and
the clained intentions behind the vari ous conveyances and st ates of
owner ship, the bankruptcy court found that MCain failed to neet

the initial burden of proof on any of the |land except the 5.056-

1See TEx. ConsT. art. XVI, 8§ 51; Tex. Prop. CopE § 41.002(b); 11
U S C § 522.



acre tract:

"This Court finds that she clearly denonstrated a | ack of
an intent to convert the remainder of the property to a
honmestead i nterest by sinply continuing the ownership of
the property as she had held it frominception and by
maki ng no change in the use of the property other than
the fact that she noved in closer proximty upon the
conpl eti on of her hone. These acti ons convince this Court
that there was no intent to claim that property as a
rural honmestead until such a clai mbecane a useful device
to escape the judgnent abstracted against her by the
Bank. "

We nust affirmthe factual findings of the bankruptcy court

unless they are clearly erroneous. Inre N land, 825 F.2d 801, 806
(5th CGr. 1987). According to this deferential standard, we should
overturn the bankruptcy court's findings only when, after review of
all the evidence, we are left with a firmand definite conviction

that the bankruptcy court commtted a m stake. Matter of Bradley,

960 F.2d 502, 507 (5th Cr. 1992)(citing United States v. United

States GypsumCo., 333 U. S. 364, 395 (1948)). The test for both the

district court and the Fifth Grcuit "is not whether a different
conclusion from the evidence would be appropriate, but whether
there is sufficient evidence in the record to prevent clear error

inthe trial judge's findings." In re Bardwell, 610 F.2d 228, 230

(5th Gr. 1980). In addition, due regard nust be given to the
bankruptcy court's opportunity to judge the credibility of

witnesses. FED. R BaNKR. P. 8013; In re Texas Research, Inc., 862

F.2d 1161, 1163 (5th Gr. 1989). Conclusions of Ilaw by the

bankruptcy and district courts are reviewed using a de novo

standard. In re Killebrew, 888 F.2d 1516, 1519 (5th Cr. 1989).

VWhet her a debtor has evidenced an intent to establish a



honmestead is a question of fact. The bankruptcy court expressly
found that the Briarwood Acres | and and the Phase Il |and were not
put to honmestead use. The bankruptcy court was in the best position
to weigh the evidence and testinony and nake determ nations of
credibility. Although MCain did introduce testinony that her
famly used the land for cutting firewood, hunting, riding horses
and ot her uses, she has not produced evidence leading us to the
definite and firmconviction that the bankruptcy court commtted a
mstake in its findings of fact.

Therefore, for the reasons stated in this opinion, and the
reasons stated by the bankruptcy court inits "QOpinion" of July 28,
1993, and by the district court in its "Opinion and Order" of
January 5, 1994, we are satisfied that the bankruptcy court's
findings of fact, as adopted by the district court, are not clearly
erroneous, and that the district court's application of the lawto
these findings was correct. W therefore affirm the district
court's decision that McCain may claim as her honestead only the
5.056-acre tract and not the remainder of the |and she had
originally attenpted to clai mas honestead.

AFFI RVED.
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