IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40139

Summary Cal endar

PATRI CI A COLLEEN CARRI NGTON
Pl ai ntiff-Appellee,
ver sus
CITY OF LUFKIN, ET AL.,
Def endant s

JIMW PORTER, City of Lufkin Police Oficer,
and ROCER PARROIT, City of Lufkin Police Oficer,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas
(9:93-CV-68)

(August 31, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *
Defendants Porter and Parrott appeal the denial of their

nmotion to stay di scovery and the denial of their notion to di sm ss.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



We di sm ss the appeal of the discovery order and affirmthe deni al

of the nmotion to dism ss.



l.

Def endants argue that the district court erred in denying the
motion to stay discovery prior to a final determnation on
qualified imunity. Cenerally, an order conpelling discovery is
interlocutory and not appeal able under the final judgnent rule.

Gaines v. Davis, 928 F.2d 705, 706 (5th Gr. 1991). A defendant

entitled toclaimqualifiedimmunity, however, is shielded fromthe
burdens of broad-reachi ng discovery, allow ng i medi ate appeal of
di scovery orders in qualified imunity cases that are either
avoi dable or overly broad. 1d. at 706-07.

The procedure for taking an appeal from an appeal able
interlocutory order is precisely the sane as that for taking an

appeal froma final judgnent. Kenyatta v. Moore, 744 F.2d 1179,

1186 (5th Gr. 1984), cert. denied, 471 U S. 1066 (1985). A notice

of appeal in a civil case nust be filed with the clerk of the
district court wwthin 30 days after the entry of the judgnent or
order appealed from Fed. R App. P. 4(a). The district court
denied Porter's notion to stay discovery and his request that the
case not be assigned to a specific "Discovery Track"” on July 19,
1993. The anended notice of appeal appealing that order was filed
on April 7, 1994. Because the notice was not tinely, this court
| acks jurisdiction over this part of the appeal.
1.

Defendants argue that the district court erred in denying

their notion to dism ss because the plaintiff's allegations do not

nmeet the heightened pleading requirenent for civil rights cases.



We do not have to decide whether the Suprene Court's opinion in

Leat herman v. Tarrant County Narcotics Intelligence & Coordination

Unit, 113 S. C. 1160 (1993), applies to a suit against an
i ndi vi dual governnent official, because Carrington's conplaint is
adequate to neet the hei ghtened pl eadi ng standard.

A police officer may arrest a person if he has probabl e cause

to believe that person conmtted a crinme. King v. Chide, 974 F. 2d

653, 656-67 (5th Gr. 1992). The Fourth Amendnent al so requires
t hat we exam ne not only whether probable cause existed, but also
t he reasonabl eness of the manner in which the seizure i s conduct ed.
Id. at 657. Even if an officer's determ nation of probable cause
to arrest is objectively and legally reasonable, a warrant or
exigent circunstances is required to enter the plaintiff's hone to

make a | awful arrest. See Payton v. New York, 445 U. S. 573, 589-

90 (1980). The question, then, is whether a reasonable officer
could have believed that exigent circunstances existed when the
officers entered the plaintiff's honme to nake the arrest without a

warrant. See Anderson v. Creighton, 483 U S. 635, 641 (1987).

Carrington's conplaint contained the follow ng allegations.
Carrington was at her honme on Septenber 8, 1992, and was upset
because she had just been served wth divorce papers. O ficers
Porter and Parrott canme to Carrington's hone w thout a warrant,
"evidently at the request of" her spouse, and told Carrington that
she nust | eave the house or that she woul d be arrested. Carrington
showed the of ficers the divorce papers, which stated that a hearing

had been schedul ed for the purpose of determ ni ng whet her she woul d



be required to | eave the house. O ficer Porter made sonme phone
calls and then determ ned that Carrington was required to | eave the
house or be arrested. Carrington refused to | eave her hone and was
pronmptly arrested by the officers. Nothing in Carrington's
pl eadi ngs indicates that her husband was present, resided in the
home, or gave valid consent to the officers' entry into
Carrington's hone. Carrington's allegations reflect that the
officers arrested her without a warrant or probabl e cause, and t hat
there were no existing exigent circunstances. 1d. Carrington's
all egations concerning the illegal arrest, if proved, show a
violation of a clearly established constitutional right under the
law in effect at the tine of the arrest.

Carrington has also alleged that Oficer Porter enployed
excessive force in the course of the arrest. Porter is entitled to
qualified immunity if a reasonable police officer could conclude
that Porter did not violate Carrington's right to be free from
excessive force as that right was understood at the tine of

Carrington's arrest. Jackson v. Gty of Beaunont Police Dep't, 958

F.2d 616, 621 (5th Gr. 1992). At the tinme of the arrest, Johnson
v. Mrrel, 876 F.2d 477 (5th Cr. 1989), was clearly established | aw
about the use of excessive force by a police officer. This test
required a showing of (1) a significant injury which (2) resulted
directly and only fromthe use of force that was clearly excessive
to the need and the excessiveness of which was (3) objectively

unr easonabl e. |d. at 480.



Carrington's allegations can overcone a qualified immunity
defense if proven. In her anmended conplaint, Carrington alleged
that she and her son truthfully advised Porter that she was
suffering froma serious pre-existing neck injury. Nevertheless,
Porter handcuffed Carrington and dragged her to the police car
Porter lifted Carrington up fromthe ground by the handcuffs and
intentionally dropped her on the ground when she refused to enter
the autonobile. Carrington was conpl aining of severe neck pain,
but Porter <continued to Ilift Carrington and to drop her
intentionally. Porter also banged Carrington's head agai nst the
car. Carrington was unarnmed and handcuffed and posed no threat to
the arresting officers when Porter |ifted her up by the handcuffs
and dropped her to the ground. Carrington was transported to the
police station despite her repeated requests for nedical attention.
An anbul ance was finally called and Carrington was taken to the
hospi tal where she renai ned for two days.

Carrington acknow edges that she resisted arrest. The
all egations in her conplaint, however, reflect that she was unar ned
and not a physical threat to the officer. Carrington's specific
factual allegations, if proved, denonstrate an objectively
unreasonabl e use of force clearly excessive to the need which
resulted in a significant injury.

AFFI RVED.



