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PER CURI AM *

This i s John Powel | ' s second appeal of sentences inposed under

a plea agreenent. We AFFI RM
| .

In 1993, Powell was charged with perjury and entered into a
pl ea agreenent under which the Governnent, inter alia, agreed to
recommend a particular sentence. It did so when Powell entered his
pl ea of guilty, at which tinme the plea agreenent was nade a part of

the record. The agreenent was al so referenced in the presentence

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of | awi npose needl ess expense
on the public and burdens on the legal profession." Pursuant to
that Rule, the court has determ ned that this opinion should not be
publ i shed.



report. When Powel|l was sentenced, however, the Governnent did not
make a verbal recommendati on of any sentence; but Powell did not
make any objection to its silence. Powel | did, however,
i mredi at el y appeal his sentence, which included inprisonnent for 12
nmonths and a fine of $5,000.

On appeal, Powell contended that, by failing to nake a verbal
recommendati on at sentencing, the Governnent had failed to conply
wth its obligations under the plea agreenent. At the request of
the district court, the case was remanded for resentencing.

On remand, the district court denied Powell's notion to
w thdraw his guilty plea and vacated the original sentence. At the
second sent enci ng, the Governnent verbally recommended t he sent ence
set out in the plea agreenent, and the court inposed a sentence of,
inter alia, six nonths inprisonnment and a fine of $10,000. Powel |
appeal ed again, asserting that the district court erred in denying
his notion to withdraw his plea.

1.

This case turns on whether the Governnent breached the plea
agreenent by failing to make a verbal sentence recommendati on at
the first sentencing. If it did, Powell was entitled to either
specific performance of the agreenent or withdrawal of his guilty
plea. United States v. Palonpo, 998 F.2d 253 (5th Gr. 1993). The
def endant bears the burden of establishing a breach of the
agreenent. United States v. Hernandez, 17 F.3d 78, 81 (5th Cr
1994) .



The district court had the case remanded to address the error
clainmed fromthe first sentencing. 1In short, it is arguable that
the clained error was cured on remand, at the second sentencing.

But, in any event, and as Powel| concedes, even if there was
error, we reviewonly for plain error, inasnuch as Powel| did not
object to the Governnent's silence at the first sentencing heari ng.
In order to prevail under plain error review there nust be an
"error" that is both "plain" and affects substantial rights.
United States v. Rodriguez, 15 F.3d 408, 415-16 (5th Gr. 1994).
And, even when those factors are present, whether to take notice of
an error not raised below rests wthin the discretion of the
district court. |d. Needless to say, under the circunstances of
this case, we find no plain error.

L1,
For the foregoing reasons, the sentence is

AFFI RVED.



