UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40133
Summary Cal endar

ELTON DEVI LLE,
Pl ai ntiff-Appellant,
ver sus
DOUGLAS J. NEHRBASS, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(6:93-CV-1594)

(Sept enber 29, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM *

The district court dismssed this case for |ack of
subject matter jurisdiction. W affirm the dism ssal because
Deville's claimis frivolous pursuant to 28 U S C. 8§ 1915(d).

Appellant Elton Deville filed a civil rights action
alleging that a state-court judge and several attorneys conspired
against himby falsifying a judgnent in a state civil action in the

15th Judicial District Court, Parish of Acadia, Louisiana (Docket

Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw i nposes needl ess expense on the public and burdens
on the legal profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



No. 64654-B). The underlying case concerned danage to his new
aut onobi |l e due to all eged negligence on the part of an enpl oyee of
Falco Linme, Inc. (Falco). Deville filed the suit to recover
damages against Falco, The Honme |Insurance Conpany, Louisiana

Motors, Inc., and State Farm Mutual Autonobile | nsurance Conpany.

The defendants in the present action are Judge Dougl as J.
Nehrbass, the presiding judge in the state case; Gna Rush
Cal ogero, the attorney for Loui siana Motors; Thomas A. Budetti, who
represented State Farm and Paul H F. Baker, counsel for Fal co and
Hone.

Deville argues that the district court erred in
dism ssing the action for |ack of subject matter jurisdiction. W
agr ee. H's conplaint can be liberally construed to allege a
conspiracy anong the judge and the attorneys to interfere with his
civil rights. In his opposition to the defendants' notions to
di sm ss, Deville explicitly stated that he was invoking
jurisdiction pursuant to 42 U S.C. § 1985.

Nonet hel ess, Deville's constitutional claimis facially
frivolous. Assumng that Deville alleged a conspiracy to obstruct
justice in state court under 8 1985(2), "[a]n allegation that the
defendants are notivated by sone class based discrimnation is

essential to the maintenance of a suit. . . ." Ryland v. Shapiro,

708 F.2d 967, 973 n.7 (5th Cr. 1983). Deville has not alleged

such di scrim nation



Even if Deville sought to maintain an action for
conspiracy under 8 1983, his claim fails. "To support his
conspiracy clains, [Deville] nust allege facts that suggest: 1) an
agreenent between the private and public defendants to commt an
illegal act and 2) an actual deprivation of constitutional rights."

Cnel v. Connick, 15 F.3d 1338, 1343 (5th Cr. 1994) (citations

omtted). Succinctly, he alleged that the defendants conspired
wth Judge Nehrbass to render a "falsified judgnent granting
Loui siana Motors' notion for summary judgnent after setting the
case for trial and deferring a ruling on the remaining notions."
Devill e advanced only the conspiracy claimitself unsupported by
factual allegations. Therefore, his assertions do not support a
conspiracy claimunder 8§ 1983.

Furt her proceedi ngs to devel op the facts are unwarrant ed.
Deville's clains are extensively set forth in his notion in
opposition to Calogero's notion for summary j udgnent and/ or notion
to dism ss. Deville's allegations concerning the trial judge's
i nvol venent in a conspiracy with the attorneys to deprive himof a
jury and to grant summary judgnent in favor of the defendants,
"rise to the level of the irrational or the wholly incredible."

Denton v. Hernandez, us _ , 112 S.C. 1728, 1733-34, 118

L. Ed.2d 340 (1992) (citations omtted). Moreover, Deville is
seeking a review of the state court decision under the guise of a

8§ 1983 action. This he may not do. See Hale v. Harney, 786 F.2d

688, 691 (5th Cir. 1986) (plaintiff may not use 8§ 1983 to chal |l enge

a state court judgnent).



Because Deville's conplaint is facially frivolous, it was
properly dismssed under 28 U S. C. 8§ 1915(d). The defendants’
nmotions to dism ss are deni ed as unnecessary. |f Deville files any
more frivolous appeals in this court, he may be subject to
sanctions. FRAP 38.

AFFI RVED; notions deni ed.



