IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40131

JAMES E. HELM CK
Pl ai ntiff-Appellant,
vVer sus
ADOBE RESOURCES CORPORATI ON,
Def endant ,
SANTA FE ENERGY RESOURCES, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
(92- CV-963)

(June 9, 1995)

Before JOLLY and BENAVIDES, Circuit Judges, and FlITZWATER,
District Judge.

PER CURI AM **
After a study of the briefs, and after a review of the record,

and after hearing oral argunents of the parties, we conclude that

“United States District Judge, Northern District of Texas,
sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



federal jurisdiction is established in this case. In order to
establish jurisdiction, we need not decide whether the facts here

present an ERISA claim under the analysis of Fontenot v. NL

I ndustries, Inc., 953 F.2d 960 (5th Gr. 1992), because it is clear

that diversity jurisdiction exists. Furthernore, we need not
deci de whether this case is properly decided under the principles
of ERI SA | aw because any right to object thereto has been wai ved by
the parties who explicitly tried the case as an ERI SA case, and who
continue to insist that this case is properly subject to ERI SA
princi pl es.

In this light, our further consideration | eads us to concl ude
that the plan admnistrator did not err in holding that the
severance plan applied only to involuntary term nations, nor did
the adm ni strator abuse his discretion in concluding that Hel m ck
decl i ned enploynent with Santa Fe for voluntary reasons.

The judgnent of the district court upholding the plan
adm nistrator's decision in this case is therefore

AFFI RMED



