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GARWOOD, Circuit Judge:

At issue in this Louisiana law diversity case are the
exi stence and extent of liability for past-due capital
contributions owed plaintiff under a partnership agreenent.
Defendant Ruth L. Strauss, in her capacity as trustee, appeals the
order of the district court granting sunmary judgnent for the
plaintiff, Wlshire Villa Associates. WIshire Villa Associates
appeal s the order of the district court granting summary judgnent
for Ms. Strauss individually. W affirmin part and vacate and
remand in part.

Facts and Proceedi ngs Bel ow

Effective Septenber 26, 1985, R Leonard Strauss and three
other unrelated individuals formed WIlshire Villa Associates, a
Loui siana partnership (the Partnership). In accordance with the
written partnership agreenent, each partner made aninitial capital
contribution and agreed to nmake additional contributions annually
over the next four years. Besides these scheduled contributions,
each partner agreed to nmake unschedul ed contributions as required
to cover the operating expenses and debts of the Partnership.

Two days after the Partnership's formation, M. Strauss and
his wife, Ruth L. Strauss, executed an agreenent entitled
"Assignnent of Partnership Interests.” Under this agreenent, M.
Strauss assigned his partnership interest to a trust (the Trust)
for the benefit of his wife. The Strausses served as co-trustees
until M. Strauss's death in 1990.

At the tinme of his death, M. Strauss owed the Partnership
$98,500 in scheduled contributions and $24,793 in unschedul ed



contributions. The Partnership sued to recover these past-due
capital contributions, along with 100 percent |iquidated danmages,
pl us attorneys' fees, and expenses. The suit nanmed the estate of
M. Strauss, Ms. Strauss, and the Trust as defendants, liable in
solido for these anmounts. The parties filed notions for summary
judgnment. The matter was assigned to a nagi strate for a report and
reconmendat i on.

In the report, the nmagi strate recomended summary j udgnent for
the Partnership against M. Strauss's estate and the Trust and
summary judgnent for Ms. Strauss against the Partnership. The

magi strate found the estate of M. Strauss liable for the entire

anount and the Trust liable as a substituted partner for the
unschedul ed anounts assessed after it becane a partner. The
magi strate found Ms. Strauss free of any personal liability. Both

sides filed witten objections to the magistrate's report.
Responding to these objections, the district court decided to
follow the recomendati ons of the magistrate with two exceptions.
First, the court found the Trust |iable for all past-due capital
contributions, both schedul ed and unschedul ed. Second, the court
found that |egal interest should be awarded, not fromthe date of
judgnent, but from the date the obligation to contribute becane
due. The district court accordingly entered sunmary judgnent in
favor of the Partnership against the estate of M. Strauss and the
Trust in solido for $258,786.59, together wth prejudgnment

interest. The court also entered summary judgnment for Ms. Strauss



agai nst the Partnership. Both sides appeal.!?
Di scussi on

We are asked to decide whether the district court erred in
finding the Trust |iable for all past-due capital contributions, in
finding Ms. Strauss not liable, in enforcing the partnership
agreenent's |iquidated damages clause, and in awarding | egal
interest fromthe date the unschedul ed contribution canme due. W
affirmin part and vacate and remand in part.
|. The Liability of the Trust

Def endants contend that the district court erred as to the
exi stence and extent of the Trust's liability for the past-due
capital contributions. Resolution of the Trust's |iability depends
first upon whether the Trust was a substitute partner in the
Par t ner shi p. On Septenber 28, 1985, just two days after the
formati on of the Partnership, M. and Ms. Strauss and t he managi ng
partner of the Partnership, M. Andrew Curley, executed an
agreenent entitled "Assignnent of Partnership Interests.” The
parties dispute whether this agreenent effected a substitution of
the Trust as partner. Both the nagistrate and the district court
found that it did.

The agreenent at issue consists of three basic parts, all of
whi ch appear in a single docunent. |In the first part, M. Strauss
assigned to the Trust for the benefit of Ms. Strauss all his

"beneficial right, title and interest in and to" the Partnershinp.

. Defendants (Ms. Strauss individually and as trustee) do not
appeal the determ nation by both the nmagistrate and the district
court that the estate of M. Strauss is |iable for all past-due
capital contributions.



Hi s signature follows. The next part of the agreenent provides the

consent of Ms. Strauss, as spouse and co-trustee, "to the
Assignnent of Assignor's beneficial interest and to the
substitution of the Trust as an ordinary partner." Her signature

follows. After these two provisions are the signatures of both M.
and Ms. Strauss, affirmng that they together executed the

assi gnnent and the consent "for the purposes and considerations
therein set forth." Finally, the managing partner signed the
docunent, follow ng arecital that "as managi ng partner” he "hereby
consents to the above Assignnment and substitution of" the Trust
"for and in the stead of Assignor, R Leonard Strauss, pursuant to
Article VI of the Articles of Partnership of" the Partnership.
Section 6.9(a) of Article VI of the partnership agreenent deals
Wth substitution of partners and provides for the nmanaging
partner's approval thereof.

Conceding that the Trust agreed to be a substitute partner,
def endants neverthel ess argue that the agreenent is ineffective
because M. Strauss transferred only his beneficial interest in the
Partnership to the Trust and because the Trust never agreed to
assune the obligations of a partner. In essence, defendants
contend that M. Strauss never intended to substitute the Trust as
part ner.

Def endants insist that this Court should construe M.

Strauss's intent only fromthe first provision of the docunent, not

straying to consider the intent as mani fested under the contract as



a whole.? Such fragnentary interpretation, however, counters | ong-
settled Louisiana principles of contract construction. According
to the Louisiana Civil Code, "[i]nterpretation of a contract is the
determ nation of the common intent of the parties,” LA CQv. CooE
ANN. art. 2045 (West 1987), and "[e]ach provision in a contract
must be interpreted in light of the other provisions so that each
is given the neaning suggested by the contract as a whole." LA
Cv. CooE ANN. art. 2050 (West 1987).

These principles justify the rejection of defendants' piece-
meal parsing of the contract's | anguage. As the nmagistrate and the
district court both concluded, the docunent as a whole clearly
mani fests an intent to substitute the Trust as partner in the
Part nershi p. Indeed, the express | anguage of the contract renders
unr easonabl e defendants' assertion that Strauss would not have

i ntended the substitution specifically called for.?3

2 Al t hough defendants contend that the magi strate erred in
concl udi ng that the assignnent and consent provisions are both
part of a single contract, the content and structure of the
docunent unequi vocal |y support this conclusion. The provisions
all appear on the face of a single docunent prepared by, or at
the direction of, M. Strauss and executed on the sanme day by
him his wife, and the managi ng partner. As the nagistrate judge
concluded, M. Strauss's second signature, verifying execution of
both the assignnent and consent provisions, establish "that the

| anguage relative to the substitution was part of the agreenent
when M. Strauss signed it." W agree that the single docunent
entitled "Assignnent of Partnership Interest" is one contract

W th several provisions.

3 In their reply brief, defendants suggest that M. Strauss
never read the Trust's "acceptance" of the substitution. @G ven
that M. Strauss had the docunent drafted and that he signed,
execut ed, and acknow edged it, this suggestion seens apparently
untrue and is, in any event, inmmterial.
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The facts bear out this conclusion.* M. Strauss had the
docunent prepared after consulting with M. Curley, the nanaging
partner. According to M. Curley's affidavit, M. Strauss assured
him "that the Trust would be liable for the obligations of a
partner in the partnership" and that, absent such assurance, he
"woul d not have agreed to or executed the Assi gnnent of Partnership
Interest.” M. Strauss evidently nmade these assurances to obtain
the managing partner's signature, as required in the partnership
agreenent under the heading "Substitution of Partners.” Under
Article 6 of the partnership agreenent, only a substitution, and
not an assignment of rights, requires the signature and consent of
t he managi ng partner.

Moreover, follow ng the assignnent, the parties treated the
Trust, and not M. Strauss, as a full general partner. The
Part nership, for instance, consistently |listed the Trust as partner
on its tax returns. More inportantly, the Trust, through its
trustee, Ms. Strauss, made schedul ed contributions for some three
years before stopping in 1988. Toget her these facts underscore
what the text of the contract clearly reveals: a common intent by
the parties to substitute the Trust as partner.

Al t hough both the magistrate and the district court agreed
that the Assignnment of Partnership Interest agreenent substituted

the Trust as partner, they di sagreed about the scope of the Trust's

4 Al t hough the text of the contract decides this issue, we are
also permtted to |l ook to the conduct of the parties when
construi ng anbi guous terns. LA Qv. CobE ANN. art. 2053 (West
1987) (" A doubtful provision nust be interpreted in light of the

conduct of the parties before and after the formation of
the contract . . . .").



liability. According to the magistrate, the Trust was not liable
for M. Strauss's obligation to pay the scheduled contributions
contained in the partnership agreenent, but only for the
unschedul ed contributions called for after the Trust's substitution
as partner. The magistrate's reasoning rested on the well-settled
principle that a substitute partner is not "personally liable for
partnership obligations incurred prior to the substitution."”

We agree with the district court that this principle does not
apply when the obligationis to the partnership provided for in the
partnership agreenent and not one to a third party. The Loui siana
Cvil Code inposes upon all partners an obligation to contribute
anount s agreed upon under the partnership agreenent. LA Cv. CoE
ANN. art. 2808 (West 1994). The partnership agreenent provides
that each partner, and the partner's successors and assi gns, mnust
pay both schedul ed and unschedul ed contri buti ons.

Here, the Trust replaced M. Strauss as partner. As a result
of this substitution, the Trust stood in the place of M. Strauss
and, as such, was bound as a partner by the partnership agreenent
and the Guvil Code to nmake scheduled and wunschedul ed
contributions.® The partnership agreenent explicitly requires
substitute partners to take on all the duties of a partner to the

part ner shi p.

5 That M. Strauss signed a prom ssory note to remain |liable
to the partnership for the obligations he originally assuned in
the partnership agreenent undercuts, rather than bol sters,

def endants' argunent that the Trust is not itself |iable for

t hese debts. Had M. Strauss not effected a substitution, he
woul d have remai ned a partner and thus |iable regardless of a
prom ssory note.



Def endants nevertheless argue that, in the absence of an
express assunption of M. Strauss's obligations in the substitution
contract, the Trust did not have to make schedul ed contri buti ons.
We refuse tointerpret the substitution contract "to circunvent the
basic duties established by . . . the Cvil Code." Palm sano v.
Mascaro, 611 So.2d 632, 644 (La. C. App. 4th Cr. 1992) (on
rehearing) (disallowng interpretation of contract that would
relive partner of his fiduciary duty), wit denied, 614 So.2d 80
(La. 1993). Accordi ngly, we conclude that, by substituting the
Trust as partner, the parties nust have intended the Trust to take
on M. Strauss's pre-existing obligations.

Once again, the facts bear out our concl usion. For three
years after the substitution agreenent, the Trust, through its
trustee Ms. Strauss, nmade schedul ed contributions totalling over
$100, 000. The Trust's actions only make sense. As the district
court pointed out, "there is no reason why the substituted partner
(the Trust) should expect to receive all of the benefits" but none
of the obligations of a partner.® W agree and hold that, as a

substitute partner, the Trust was |iable under contract and the

6 See al so RESTATEMENT OF CONTRACTS ( SECoND) § 328(1) (1981)

provi ding that any assignnent in general terns of rights under a
contract is presunptively "an assignnent of the assignor's rights
and a del egation of his unperforned duties under the contract."
In this situation, "assignnent operates as a promse [by the
assignee] to the assignor to performthe assignor's unperfornmed
duties, and the obligor of the assigned rights is an intended
beneficiary of the promse." Id. 8 328(2). Thus, under general
contract principles, the assignnent operated as a prom se by the
Trust to pay the schedul ed obligations of M. Strauss, and the
Part nershi p, as an intended beneficiary of that prom se, was
entitled to enforce it.



Cvil Code to make both the scheduled and unschedul ed capita
contributions to the Partnership as provided in the partnership
agreenent .

1. The Liability of Ms. Strauss

The Partnership clains the district court erred in finding
Ms. Strauss not individually liable for the past-due capital
contributions. The Partnership grounds its argunent on the
follow ng provision of the partnership agreenent signed by Ms.
Strauss:

"Now to these presents cone the respective spouses

of each of the married partners naned above, who appear

and intervene herein to acknow edge the execution of

these Articles of Partnership by their spouses and to

confirmthe authority of their spouses to act herein on
behalf of intervenors and their respective estates,
specifically granting to their respective spouses full

power and authority for themand in their nane, place and

stead, to do all things which they may deem fit and

proper with respect to this partnership or any property,

whet her real or personal, owned by this partnership, or

the partnership interests standing in the nane of their

respective spouses . . : The respective spouses

further agree and obllgate t hensel ves to be bound by this
agreenent and all such acts of their respective spouses

in connection with it."

The Partnership argues that the final sentence of this provision
obligates Ms. Strauss in solido wth her husband for the paynent
of capital contributions.

We disagree. To say Ms. Strauss is bound to the agreenent is
not to say she personally is bound to pay the contribution
obligations inposed on partners. The evident purpose and plain
meani ng of this intervention provisionis to relieve the partners
fromthe need of obtaining spousal consent for partnership acts.

The partnership agreenent inposes the obligation to contribute

10



capital on the partners, not their spouses. Nowhere in the
agreenent is there any |anguage evidencing a promse by Ms.
Strauss to be bound personally for the debts of any partner, and we
are unable to construe one fromthe | anguage quoted above.

I11. The Liquidated Damages Provi sion

Def endant s al so appeal the district court's enforcenent of the
partnership agreenent's |iqui dated damages cl ause. Under Section
2.4 of the agreenent, partners who are delinquent in making capital
contributions nust pay as |iquidated danages "an anount equal to
one hundred (100% percent of the contribution not nmade when due."
In Louisiana, a provision for stipulated danmages creates a
secondary obligation that will be upheld unless so "manifestly
unreasonabl e as to be contrary to public policy." LA Qv. CobE ANN.
art. 2012 (West 1987). A stipul ated danages clause is contrary to
public policy if it 1is punitive, rather than conpensatory.
Philippi v. Viguerie, 606 So.2d 577, 579 (La. C. App. 5th Gr.),
writ denied, 609 So.2d 226 (La. 1992).

Here, the defendants seek performance of both the principal
obligation, the contributions of <capital, and the secondary
obligation, the paynent of an anount equal to 100 percent of these
past -due contributions. Under Louisiana |law, the Partnership my
elect to enforce either the principal obligation or the secondary

obligation, but not both. LA Cv. CooE ANN. art. 2007 (West 1987).7

! Simlarly, in Rabin v. Blazas, 537 So.2d 221, 223 (La. C
App. 4th Cr. 1988), the defendant breached an agreenent to
purchase real property. The district court awarded the plaintiff
$5,500 for the breach of contract and, noreover, $5,500 for
stipul at ed danmages. Relying on section 2007 of the Cvil Code,
the court of appeals reversed, holding that it was error to

11



The only exception to this election rule exists where "the damges
have been stipulated for nere delay.”" 1d. |In order, then, for the
Partnership to recover both the secondary and the primry
obligation, it nust establish that the danages were stipul ated for
"mere del ay" and not sinply nonperformance. MKay v. Prevost, 563
So.2d 1260, 1263 (La. Ct. App. 1st Cr. 1990).

This the Partnership has failed to do. Indeed, inits brief,
the Partnership makes no nention of delay, instead arguing "that
parties may stipul ate the danages that nay be recovered in case of
nonper f or mance. " The |anguage of the agreenent, furthernore,
resists interpretation as a stipulation for damages arising from
mere delay. Had the parties intended nerely to anticipate del ay
damages, surely the stipulation would have been fornul ated, at
least in some neasure, according to the duration of the
del i nquency, by scheduling interest paynents or otherw se
graduating the damages. | nstead, the agreenent calls for the
i nstant doubling of the anobunt owed. Interest accrues only after
t he doubling and on the full anpbunt. The Partnership has failed to
establish why doubling the debt, aside from the stipulation of
interest, relates in any way to damages arising from"nere delay."
W therefore <conclude that the doubling of the past-due
contribution represents sti pul at ed damages for sinpl e
nonper f ormance and not nere delay. Accordingly, the Partnershipis

not entitled to both the primary and secondary obligations.?

enforce both the primary and secondary obligations of the
contract.

8 Because the obligations are equal, election between themis

12



But this need not end our inquiry. Even assumng its relation
to delay, the stipulated damages provision is itself illegal and
unenf or ceabl e. Where, as here, the principal obligation is the
paynment of noney, the secondary obligation of paying nore noney
rai ses uni que concerns of public policy, specifically those rel ated
to usury. As the Louisiana Suprenme Court has recognized, "There
is, in our law, a marked difference between the damages whi ch may
be stipulated for the breach of an obligation to pay noney, and an
obligation to give a thing or performan act." Ekman v. Vallery,
169 So. 521 (La. 1936) (quoting Giffin v. Hs Creditors, 6 Rob.
216)).°

When the primary obligation is to pay noney, the Gvil Code
constrains a party's capacity to stipul ate damages for del ay:

"When the object of the performance is a sum of noney,

damages for delay in performance are neasured by the

interest on that sumfromthe tine it is due, at the rate
agreed by the parties or, in the absence of agreenent, at

the rate of legal interest as fixed by Article 2924. The

obl i gee may recover these damages w t hout having to prove

any | oss, and whatever | oss he may have suffered he can

recover no nore." LA Qv. CobE ANN. art. 2000 (West Supp.

1994).

In the case at hand, the partnership agreenent called for the flat

poi ntl ess.
o As Professor Corbin has pointed out,

"One case in which the courts all agree that the anount
is a penalty and unenforceable is where a sum of noney
is made payabl e upon default in the paynent of a
smal | er sum of noney, and the difference between the
two suns is not nerely the interest value of the
smaller. 1In general, the damages collectible for
failure to pay a sumof noney are limted to interest
at the legal rate, if one exists, or at market rates.”
5 ARTHUR LINTON CorBIN, CoRBIN ON CONTRACTS 8§ 1065 (1964).
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and i nst ant aneous doubl i ng of the anmount owed, with the sumbearing
interest at the legal rate. Wt hout question this provision
violates articles 2000 and 2012 of the Cvil Code, not to nention
the laws of usury, which cap the rate of conventional interest at
twel ve per cent per annum LA GQv. CooE ANN. art. 2924(C) (West
1994); see generally Penbroke v. &ulf G| Corp., 454 F.2d 606, 611-
12 (5th Gr. 1971) (noting that "[w hen the primary obligation of
a contract is solely the paynent of noney, the parties may be
precl uded by the usury statutes fromsetting a liquidated anount in
excess of the nmxinmm allowable rate of interest"); Mssy
Enterprises, Inc. v. Piggy-Bak Cartage Corp., 177 So.2d 406, 412
(La. C&. App. 4th Cr. 1965) (holding unenforceable a stipul ated
anount of damages far exceeding the lawful rate of interest).

| f upheld, the partnership agreenent would, for instance
all owthe collection of $200,000 for a debt of $100, 000 due the day
before and, noreover, the collection of interest on the doubled
anopunt. Usury aside, this stipulated anmount bears no articul able
or reasonable relationship to either the anticipated or actual
damages caused by delay; it is, in short, grossly punitive and
agai nst public policy. LA Cv. CobE ANN. art. 2012 (West 1987).

More i nportantly, the doubl e-damage stipul ati on breaches the
express restraints of article 2000 of the Gvil Code. Interest on
past -due paynents is the norm for damages because it offers the
nonbreaching party adequate and cal cul abl e conpensation for any
damages caused by delinquency. Interest is accordingly all the
Cvil Code allows: "The obligee may recover . . . [interest]

W t hout having to prove any |oss, and whatever |oss he nmay have
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suffered he can recover no nore." LA Qv. CobE ANWN. art. 2000 (West
Supp. 1994) (enphasis added). Here, the parties expressly agreed
to pay interest at the |legal rate for past-due capita
contributions; the Partnership 1is entitled to no nore.
Accordingly, the additional and punitive anmounts stipulated are
voi d and unenforceable. Al the Partnership nmay collect is the
anount of past-due capital contributions together with interest at
the legal rate.

For the foregoing reasons, we agree with defendants that the
court erred in enforcing the stipulated damages clause of the
part nershi p agreenent and accordi ngly order the judgnment reduced by
$123,293. 1
| V. Prejudgnent I|nterest

The Partnership contends that the district court erred in
awar di ng prejudgnent interest for the entire liability from the
dat e t he unschedul ed obl i gati ons becane due and payable. W agree.
Under section 2.4 of the partnership agreenent, the defaulting
party agreed to pay interest at the |legal rate on past-due capital

contributions. Accordingly, interest begins to accrue the nonent

10 We do not speak to the typical |ate charge often provided
for ininstallnment credit instrunents or frequently nmade in
respect to nonthly utility bills or the |ike (nor do we address
items such as charges nade by banks or creditors for insufficient
funds checks). Such charges are generally in an anount far |ess
than the underlying paynent due and may well represent a genui ne
effort to recoup estimated average bookkeepi ng and processing
costs associated with the | ateness of the paynent or the |iKke.
They are wholly unli ke the present penalty cl ause.

1 Thi s anmount does not include the costs of attorneys' fees
and other rel ated expenses. Those costs are clearly recoverable.
LA. Gv. CooE ANN art. 2000 (West 1987).
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the unperfornmed obligation is past due. In its decision, the
district court erred in |lunping together both the unschedul ed and
schedul ed contributions because these anmobunts becane due at
different tines.

Under section 2.3 of the partnership agreenent, the
unschedul ed amount, $24, 793, became due ten days after receipt of
notice to pay, that is, on Septenber 16, 1991. On the other hand,
under section 2.2 of the partnership agreenent, schedul ed
contributions becanme due on the dates indicated in Schedule A of
the agreenent. The total liability for schedul ed contri butions,
$98, 500, shoul d have been broken down and al |l otted according to the
schedul ed dates. Assum ng all paynents nade by the Trust are first
credited to the ol dest unpaid capital contributions, the Trust is
liable for the prejudgnent interest on the follow ng schedul ed
anounts: $1, 750 from Septenber 27, 1987; $66, 750 from Sept enber
27, 1988; and $30, 000 from Sept enber 28, 1989.

Concl usi on

For the foregoing reasons, we affirm the district court's
determnation that the Trust is liable as a substitute partner for
al | past-due capital contributions, whet her scheduled or
unschedul ed. W also affirm the district court's determ nation
that Ms. Strauss is not personally liable for any of these
anounts. Finding error, however, in the district court's
enforcenent of the stipul ated damages provision and in its award of
prejudgnent interest, we vacate the order of the district court and
remand the case for nodification of the judgnent consistent with

thi s opinion.
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AFFI RMVED in part; VACATED and REMANDED i n part
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