UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40104

STEVE M WOCDRUFF,

Pl aintiff-Appellee
Cr oss- Appel | ant ,

VERSUS
DELTA BEVERAGE GROUP, ETC., ET AL.,
Def endant s,
DELTA BEVERAGE GROUP, | NC.,

Def endant - Appel | ant
Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(92- CVv-87)

(January 30, 1995)
Bef ore DAVI S, BARKSDALE, and STEWART, Circuit Judges.

PER CURI AM !

This case concerns primarily the | ong established enpl oynent -
at-will doctrine in Texas; particularly, the proof necessary to
i nstead require cause for term nation, when an enpl oyee handbook i s
inplay. Steve M Wodruff and his fornmer enpl oyer, Delta Beverage

G oup, Inc., each challenge different parts of the judgnent on

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



Wodruff's clains for wongful discharge and slander, the jury
having found for Wodruff on the forner, and for Delta on the
|atter, and the district court having denied Fed. R Cv. P. 50(b)
post-verdict notions for judgnent as a matter of |aw. W AFFI RM as
to slander, and REVERSE as to wongful discharge; Wodruff takes
not hi ng.

| .

Wodruff began work in 1974 for Pepsi-Cola's plant in
Texar kana, Texas; in 1979, he becane a district manager. The pl ant
was purchased in 1988 by Delta, with Wodruff retained as a
di strict manager.

In May 1991, Wodruff's supervisor, Mke Christopher, held a
meeting wth district managers concerning market pricing
information on Delta's conpetitor, Coca-Col a. When Chri st opher
told the group that he needed Coca-Col a's prices, Wodruff replied
that he could call a friend at Coca-Cola for the information
Chri stopher responded: "I cannot ask you to do that, but we've got
to have [those prices]." Wodruff |eft the neeting, and tel ephoned
Charl es Cochran at t he Texar kana Coca- Col a pl ant.? Cochran refused
to provide any pricing information to Whodruff, citing Coca-Cola's
policy and concern regarding antitrust vi ol ati ons, and,
concomtantly, reported the call to his supervisor. Several weeks
|ater, Delta received a letter of protest from Coca-Col a' s general

counsel, informng Delta of the incident, alerting it to Coca-

2 Whodruff apparently attenpted to call another person at Coca-
Col a; that person not being avail able, he spoke with Cochran.
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Col a's policy against such conduct, and requesting it to ensure no
simlar incident occurred in the future.?
In response, Delta conducted an investigation, resulting in

Whodruff admtting calling Coca-Cola for prices. Accor di ngly,

3 Coca-Cola's letter to Delta stated
This is to call to your attention a serious matter.

On May 29th, Steve Wodruff, an enployee of the
Delta Beverage G oup, telephoned Charles Cochran,
an enpl oyee of the Coca-Cola Bottling Conpany of
Texar kana, a nenber of the CCE Bottling group, and
attenpted to engage M. Cochran in a conversation
about pricing. M. Cochran imediately term nated
the conversation by telling M. Wodruff that such
conversations were totally against the bottler's
and CCE' s policy.

We want to confirmthat statenment of policy in this
letter. Since the acquisition of the Coca-Col a
Bottling Conpany of Texarkana by Coca-Col a
Enterprises Inc. in July 1990, and prior thereto,
it has been the bottler's firm policy to conply
wWth the spirit and intent of the antitrust | aws.
Al'l conversations with conpetitors about any aspect
of our business are strictly prohibited under this
policy and are not to occur. Enpl oyees of our
bottl ers have never agreed, do not agree and wl |
not agree in any way to restrict conpetition
bet ween our businesses. They will not exchange or
comuni cate any informati on about past, present or
future aspects of prices, pronotions, relationships
Wi th custonmers or suppliers or any other aspect of
our busi ness.

As you should know, it is our policy as required by
| aw to conpete vigorously with your conpany. It is
our intent to make pricing decisions unilaterally
and independently from any contact wth your
conpany, and we do not, and will not, ever agree
W th your conpany as to the prices or discounts
whi ch either of us offer.

Pl ease ensure that your operations conply in equal
respect with the antitrust laws and that none of
your enployees ever contact us about pricing or
di scount s agai n.



citing its policy on antitrust concerns, Delta di scharged Wodr uff
in md-1991.% He remained, for the nost part, unenployed for one
year.

Approxi mately a year after his discharge, Wodruff filed suit
in state court against Delta, claimng, inter alia, wongful
di scharge and slander.® Delta renoved this diversity action to
federal court; and, followng a two-day trial, the jury found for
Whodruff on wongful discharge and for Delta on slander, and
awar ded Woodruff damages. Delta and Wodruff noved unsuccessful ly
for judgnent as a matter of |law on their adverse verdicts.

1.
Delta appeals the judgnent for wongful discharge; Wodruff,

for sl ander. In short, both assert that they were entitled to

4 Chri stopher, Wodruff's supervisor, was also discharged as a
result of the May 1991 i ncident. Delta's "Summary of Antitrust
Laws" states in part:

It is against Conpany policy to have any
di scussion or communication with any conpetitor

relating to price.... The types of comrunications
wth conpetitors which are absolutely prohibited
include ... exchange of price lists or pricing

information with conpetitors.

Additionally, at or about the tinme that Delta purchased the plant
and becane hi s enpl oyer, Whodruff was required to sign a nenorandum
stating, "I fully understand that | have been instructed to not
engage in any discussions with a conpetitor that nmay be construed
to limt conpetition by setting pricing or pronotion policies or
practices.”

5 Al so, Whodruff clainmed libel and intentional infliction of
enotional distress, and naned two Delta enpl oyees as defendants.
These additional clainms and def endants were di sm ssed, and are not
in issue on appeal.



judgnent as a matter of law. Rule 50(a)(1l) of the Federal Rul es of
Civil Procedure provides in relevant part:

If during a trial by jury a party has been fully

heard on an issue and there is no legally

sufficient evidentiary basis for a reasonable jury

tofind for that party on that issue, the court :

may grant a notion for judgnent as a matter of |aw

agai nst that party with respect to aclaim... that

cannot under the controlling | aw be maintained ...

w thout a favorable finding on that issue.
(Enphasi s added.) O course, such notions "nade at the cl ose of
all the evidence", if denied, may be renewed foll ow ng the verdict.
Fed. R Cv. P. 50(b). Delta's appeal and Wodruff's cross-appeal
turn on whether the evidence was legally sufficient; whether the
verdict is supported by "evidence of such quality and wei ght that
reasonable and fair-mnded nmen in the exercise of inpartial
j udgnment m ght reach di fferent conclusions”. Bank One, Texas, N A
v. Taylor, 970 F.2d 16, 22 (5th Gr. 1992), cert denied, 113 S. C.
2331 (1993) (citation omtted); see also, Pagan v. Shoney's, Inc.,
931 F. 2d 334, 337 (5th Cr. 1991); R deau v. ParkemlInd. Serv., 917
F.2d 892, 897 (5th Cr. 1990).

A
As this court has | ong recogni zed, "Texas i s an enpl oynent - at -

wll state. Absent a specific contract [tern] to the contrary,
enpl oynent contracts are termnable at will by either party.”
Moulton v. City of Beaunont, 991 F.2d 227, 230 (5th Gr. 1993)
(citing Zinmmerman v. H E. Butt Grocery Co., 932 F.2d 469, 471 (5th
Cr.), cert denied, 112 S. C. 591 (1991)); East Line & Red River

R R Co. v. Scott, 10 SSW 99, 102 (Tex. 1888).



Delta asserts, in part, that there was insufficient evidence
to establish an abrogation of the Texas enpl oynent-at-wi || doctrine
that allowed it to di scharge Whodruff w thout cause.® The jury was
instructed that Whodruff had the burden of denonstrating "that the
enpl oynent rel ati onship was altered by an oral or witten agreenent
that [he] would not be term nated except for cause". (I'n fact,
al though the jury was permtted to consider alteration by either a
witten or oral agreenent, Wodruff hangs his hat on a cl ai ned oral
agreenent.)

It goes without saying that the existence, vel non, of a
contract nodifying at-will enploynent presents a m xed question of
law and fact. Zinmmerman, 932 F.2d at 471. O course, issues of
|aw are for the court; of fact, for the jury. See, e.g., Giffin
v. United States, 112 S. C. 466, 467 (1991) ("jurors are not
generally equipped to determne whether a particular theory of
conviction is contrary to law, but are well equipped to determ ne
whet her the theory is supported by the facts"). At issue is
whet her there was legally sufficient evidence to support the jury's
finding. In answering that question, however, we initially review
de novo which types of evidence were, as a matter of |aw, capable
of establishing an enploynent contract. ld.; Crum v. Anerican

Airlines, Inc., 946 F.2d 423, 426 (5th CGr. 1991).

6 Even assum ng nodification of the at-will doctrine, with the
resulting obligation to discharge only for cause, Delta insists
that it had proper cause. Because we agree that cause was not

necessary, we need not address this issue.
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Delta's enpl oynent handbook provides progressive procedures
for disciplining enployees for various rule infractions.’
Cenerally, its enployees receive counseling followed by a witten
war ni ng and suspension. Thus, for nost infractions, an enpl oyee is
termnated only after several consecutive violations; but, the
handbook also provides alternative procedures for nore serious
viol ations.® Wodruff having been term nated for a first offense,
he cl ai ned he was deni ed t he handbook procedure.

Needl ess to say, critical to Wodruff's wongful discharge
claimis his assertion that Delta was contractually bound by the

handbook procedures. Qur reviewof the record reveals three types,

! The relevant portion of the handbook states:

The following steps wlill be used in al
enpl oyee counseling actions except as noted within
t hi s handbook.... These steps include:

Step 1 Initial Counseling (verbal -report of

conversati on)

Step 2 - Followup Counseling (in witing)

Step 3 - Disciplinary Suspension (3 days w thout
pay)

Step 4 - Disciplinary Suspension (w thout pay)
pendi ng i nvestigation subj ect to

term nation

8 For the nore serious violations, the handbook permts
imediate termnation; one is "Violation of conpany policy or
procedure". Delta sought to establish at trial that Wodruff was

in violation of express conpany policy when he tried to obtain
pricing information. See supra note 4 (stating Delta's antitrust
policy). Thus, it contends that even if the handbook is found to

govern Whodruff's enploynent, it acted within the provision
allowing for i mediate term nation. As stated, because we concl ude
that Wodruff was an enployee at will, we need not reach this

i ssue. See supra note 6.



or classes, of evidence on which the jury m ght have agreed with
this assertion: the handbook; testinony from Delta enpl oyees; and
Wodruff's testinony that he was informed by Delta that the
handbook woul d be applied to him W address each in turn.

1.

Appl ying Texas law, our court has noted that "[e]nployee
handbooks and manuals do not create contracts [nodifying at-wll
enpl oynent] when the parties have not expressly agreed that the
procedures contained in these materials are binding."® Zi nmernman,
932 F.2d at 471. The handbook did not include any express
provision binding Delta to its procedures. In fact, Wbodruff
concedes that the handbook, standing alone, cannot constitute a
contract nodifying at-will enploynent. Crum 946 F.2d at 428
Zi mrerman, 932 F. 2d at 472; Badgett v. Northwestern Resources Co.,
818 F. Supp. 998, 1002 (WD. Tex. 1993); Perez v. Vinnell Corp.
763 F. Supp. 199, 201 (S.D. Tex. 1991); Wi tehead v. University of
Texas, 854 S.W2d 175, 181 (Tex. App. 1993). Instead, as noted, he

contends that the at-will relationship was altered by an oral
agreement .

o We know of only one case fromthis circuit that has applied
Texas |law and found that an enployee handbook constituted a
contract limting at-will enploynent. In Aiello v. United Air

Lines, Inc., 818 F.2d 1196, 1199 (5th G r. 1987), a divided pane

concluded that an enployee handbook created an obligation to
di scharge only for cause. The exception in Aiello, however, is
limted to handbooks that "expressly recogni ze[] an obligation to
di scharge only for good cause". Crum 946 F.2d at 427 (citing
Hi cks v. Baylor Univ. Med. Ctr., 789 S.W2d 299, 302-03 (Tex. App.
1990) (interpreting Aiello)) (enphasis added); see also Multon

991 F.2d at 231 n.23. As noted, Wodruff concedes that Delta's
handbook contains no express provision.
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2.

As anot her type of evidence in support of his oral agreenent
claim Whodruff offered testinony by Delta enpl oyees that they were
entitled to the handbook procedures. Even assum ng the beliefs of
other Delta enployees are relevant, their testinony, in each
i nstance, was only a general "understanding" that the procedures
woul d be applied to them This understandi ng appears to have been
based only on the fact that the procedures had al ways been fol | owed
at Delta. But, as our prior cases have held, this does not give
rise to the presunption that Delta has extended to each of its
enpl oyees a contractual right totermnation only for cause. Crum
946 F.2d at 427; Zinmerman, 932 F.2d at 472; Badgett, 818 F. Supp.
at 1002. CQur court has reasoned:

To equate conpliance wth enployee nanual

guidelines with treatnent of a nmanual as a contract
is to create a claim"Catch 22" for enployers: if
an enpl oyer follows the guidelines in disciplining
or discharging an enployee, the enployee could
argue that the enployer thereby treated the nmanua

as a contract; but if an enployer does not follow
the guidelines, then the enployee could excoriate
the enployer for failing to follow the guidelines
that it represented it would foll ow.

Zi mrer man, 932 F.2d at 472.

This reasoning is sound. To hold otherwise would create a

reluctance on the part of enployers toinstitute procedures for the

betternment of working conditions and worker norale. W therefore

10 Moreover, contrary to the enployees' understanding of their
enpl oynent relationship with Delta is Delta's "Application for
Empl oynent” form which states, just above the signature line, "I
understand that if I amenpl oyed, such enploynent is term nabl e at
will".



decline to penalize Delta for follow ng its handbook procedures by
deriving a contractual obligation fromthat conduct.
3.

The only remai ning type of evidence in support of Wodruff's
being contractually entitled to the handbook procedures is his
assertion that he received an oral representation to this effect
from Jeff Goerke, Delta's Manager of Human Resources. In
Zi mrerman, our court held that representations by three separate
managers that a handbook was a contract were insufficient legally
to alter enploynent-at-will. | d. Such a conclusion is all the
more justified here; in fact, we find insufficient evidence that
such a representation was even nade. The entire evidence on this
poi nt consists only of Wodruff's testinony:

Q Ckay. D d anyone at Delta ever tell you that
you personally could expect that [handbook]

procedure to be applied to you?

A Well, from what | understood, it applied to
ever ybody.

Q And who did you understand that fronf
A From M. Goerke hinself.

Q What exactly did M. Goerke say about that
policy and procedure?

A Vll, in the neeting, | understand we had
several branches there, and it was that ¢this
applies to everyone.

Q I ncl udi ng managenent folks, route drivers,
ever ybody?

A I nmean, it didn't j ust exactly say
"managenent, " but wth everyone, that's the guy out

inthe parking ot all the way to the guy that's up
in the, you know, front office running the whole
pl ace.
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This testinmony plainly fails to establish a specific and
express oral contract. At best, it establishes only that Goerke
instructed Delta's managers that the handbook woul d be applied to
everyone, including thensel ves. Not hing in Wodruff's testinony
suggests that he was entitled to the handbook procedures as a
matter of contractual right. Rather, Goerke sinply advanced the
procedures for what they were -- the conpany's handbook
procedures. And, as noted, the nere fact that Delta sought to
consistently apply its handbook procedures to all of its enpl oyees
does not give rise to a nodification of at-wll enploynent. E.g.,
| d.

In sum the evidence was legally either wthout effect or
insufficient to support finding Wodruff's at-wll enploynent
altered by a witten or oral contract.? Because his enpl oynent was

termnable at will, his wongful discharge claimfails.

1 We might well ask how el se Delta could inplenent its handbook
procedures without instructing its managers to apply them If we
were to conclude that Delta bound itself contractually by sinply
instructing its managers to apply those procedures, we would
directly conflict with the precedent discussed earlier. See Crum
946 F. 2d at 427 (instructing managers to fol |l ow handbook procedures
is not evidence that handbook constituted contract).

12 | ndeed, the closest question in our analysis was whether the
enpl oynent-at-will issue was preserved for appeal. See House of
Koscot Dev. Corp. v. Anerican Line Cosnetics, Inc., 468 F.2d 64,
67-68 (5th Gr. 1972). Al t hough we conclude that Delta did
preserve this issue, it should have been nore fully devel oped for
the district court. Had it been, Delta may well have prevailed
t here.
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Whodruff chal |l enges the judgnment on his slander claim for
which, as the jury was instructed, he was required to prove the
fol | ow ng:

First, that [Delta] nmade a false statenent
regardi ng [ Wodruff].

Second, t hat the statenent was orally
communi cated by [Delta] to a third person.

Third, that there was no | egal excuse for the
communi cati on

Fourth, that the statenent accuses [Wodruff]
of the comm ssion of a crine or affects [Wodruff]
injuriously in his profession.

Fifth, that [Wodruff] suffered danages as a
proximate result of [Delta's] action.

As stated, and viewing the evidence in the |ight nost favorable to
Delta, our review is limted to whether there was sufficient
evi dence to support a reasonable juror's finding that Delta did not
sl ander Wbodr uf f.

Whodruff sought to prove that several Delta enployees had

stated that he was fired for "price fixing".*® A juror could find

13 Wodruff's termnation notice states: "Violation of Conpany
Policy for Violation of Antitrust Laws." Here, we need not pursue
the l egal significance, if any, for slander purposes between "price
fixing" and "violation of antitrust |aws".

In any event, the jury may have been persuaded by Delta's
defense to the slander claim The court instructed: "As a defense
to the claimof slander, [Delta] contends that the statenents nade
by it were privileged as having been nade regardi ng an enpl oynent
matter to persons having a common interest in the matter to which
the communication related.” See e.g., Danawal a v. Houston Lighting
& Power Co., 14 F.3d 251, 254 (5th Gr. 1993); Seidenstein v.
Nat i onal Medical Enter., Inc., 769 F.2d 1100, 1103 (5th G r. 1985)
(applying Texas |aw sl ander defense). Delta presented evidence
that many of the all eged sl anderous conmuni cati ons were nade to its
custoners, and only upon their inquiries.

- 18 -



reasonably that Whodruff's evidence was | acki ng. For instance, one
W tness was unable to attribute "price fixing" statenents to a
Del ta enpl oyee. |Indeed, that witness admtted that Whodruff stated
that he had been term nated for price fixing. And, other testinony
concerning alleged statenents by Delta enployees was either
directly disputed, or called into question.!*

Mor eover, even assum ng these statenents were nade, a juror
coul d conclude reasonably that Wodruff had not proved that he
i ncurred damages as a proximate result of them For exanple, one
of Whodruff's wtnesses admtted that he did not think that
Wodruff's reputation had been danmaged.

As discussed, our review of the jury's verdict is |imted.
Again, "we nust affirmthe verdict unless the evidence points "so
strongly and overwhelmngly in favor of one party that the court
believes that reasonable nmen could not arrive at a contrary
[conclusion].'" Pagan, 931 F.2d at 337 (quoting Jones v. Wl - Mart
Stores, Inc., 870 F.2d 982, 987 (5th Cr. 1989)). The district
court, out of the presence of the jury, acknow edged that
Wodruff's sl ander evidence was "very weak". Utimtely, the jury

agreed, and the district court refused to grant judgnent as a

14 For exanple, one of Whodruff's witnesses originally testified
that he had not heard until "several nonths ago" that Wodruff had
been fired for price fixing. The trial was held in Cctober 1993;
Wbodruff was di scharged in July 1991, and was fully enpl oyed a year
later; and this action was filed in June 1992. The jury could
concl ude reasonably that the witness' testinony, relating events
that may have occurred nearly two years after Whodruff's di scharge
and after the action was filed, was lacking in either credibility
or significance.
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matter of law. In sum for a variety of reasons, the jury could
concl ude reasonably that Wodruff did not prove sl ander.
L1l
For the foregoing reasons, that portion of the judgnent on
sl ander is AFFI RVED; that on wongful discharge is REVERSED, with
j udgnment RENDERED for Delta Beverage G oup, |Inc.
AFFI RVED in part and REVERSED and RENDERED in part



