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Before WSDOM JONES and EMLIO M GARZA, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

Prairie Producing Conpany ("Prairie") appeals the
granting of summary judgnent against it and in favor of Louisiana
Intrastate Gas Corporation ("LIG') by the district court. The
district court found that Prairie had breached a contract for the
intrastate transportation of natural gas and awarded danmages and
specific performance to LIG Because we conclude that Prairie

did not fail to pay the proper rates for transportation of its

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



gas over the Eloi Pipeline, we REVERSE the district court's
j udgnment and RENDER j udgnent that LIG should take nothing.

LIGis in the business of transporting natural gas and
operates a vast 1900-m | e network of pipelines wholly contained
wthin the State of Louisiana. But LIG al so operates the Eloi
Pi pel i ne which extends 22 mles fromseveral platfornms in Eloi
Bay off the shores of St. Bernard Parish, Louisiana and
term nates on shore at Yscl oskey, Louisiana. The physically
separate Eloi Pipeline does not connect to LIG s genera
pi peline, but instead interconnects at Yscloskey with an
interstate pipeline operated by Tennessee Gas Pi peline Conpany
("Tennessee") that extends to markets in the northeastern United
States, and an intrastate pipeline operated by Creole Gas
Pi peline Corporation ("Creole") that extends to New Ol eans. LIG
owned both of these pipelines. Prairie, a Texas corporation,
| eased natural gas producing properties in Eloi Bay.

| .
THE AGREEMENTS BETWEEN LI G & PRAIRI E

In July of 1985, LIG and Prairie signed a general
agreenent wherein Prairie would transport the gas produced on its
properties through the Eloi Pipeline to either Creole or
Tennessee, or both. The general agreenent specified that
"transportation service shall be rendered pursuant to the terns
and conditions of a transportation agreenent to be entered into

between LI G and Prairie, or Prairie's purchaser, generally



containing the terns and conditions in the formof the
transportati on agreenent hereto attached.”

The parties entered into their transportati on agreenent
in OQctober of 1985. The agreenent, to last for 7 years, provided
that Prairie would deliver all of its gas produced in the
specified properties to LIG for transportation to the specified
"Point(s) of Redelivery."! Prairie agreed to pay LIG "that rate
of general applicability charged by [LIG for performng
transportation service under Section 311(a)(2) of the Natural Gas
Act of 1978 as such rate exists fromtinme to tine. The rate as
of May 1, 1985 is 29.8 [cents] per MVMBtu (wet) subject to
refund."2 Both parties agreed that "none of the gas transported
hereunder wll be sold, transported, comm ngled, used or consuned
SO0 as to subject the gas or this Agreenent to the jurisdiction of
the Federal Energy Regul atory Conm ssion, or successor authority,
under the Natural Gas Act of 1938."

In a subsequent agreenent, the parties agreed to a two-
year discount rate that expired in Decenber 1988 and anended the
Transportation Agreenent to |ist Tennessee Gas as a Point of
Redel i very. \Wen both the discount rate fromLIG and Prairie's
contract with Creole expired at about the sane tine, Prairie
executed sales to purchasers | ocated outside Louisiana and

requested Section 311 interstate transportation via Tennessee

L Exhi bit A of the Cctober 1985 agreenment listed only the
i nterconnection with Creole in Yscl oskey.

2 This "rate of general applicability" was the rate LIG offered to any

customer for service on the Eloi systemand the main intrastate system
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fromLIG LIGand Prairie executed a "Section 311" agreenent in
January 1989 that entitled Prairie to deliver up to 20,000
MVBtu's per day to LIG for transportation to the interconnection
Wi th Tennessee at Yscloskey. For two nonths, Prairie tendered
gas under both agreenents (i.e. for intrastate users via Creole's
line per the Cctober 1985 agreenent and interstate users via
Tennessee's |line per the January 1989 agreenent). After March
1989, Prairie tendered all of its gas under the January 1989
agr eenent .
1.
THE F. E. R C. RATE CASES

Prairie intervened in LIG s ongoing Section 311 rate
case before the F.E.R C., Docket No. ST88-2555-000, et al., and
opposed the settlenent filed by LIGin Decenber 1988 in which it
proposed to establish a generally applicable rate of $0.21 per
MvBtu for all Section 311 service through either the main onshore
grid or the Eloi Pipeline. Prairie argued that the Eloi Pipeline
was separate and discrete fromthe remai nder of LIG s system and
that it should have its own generally applicable rate. Prairie
contended that rate should be $0.0547 per MMBtu. The F.E R C
entered an order on April 10, 1989 accepting the $0.21 "rate of
general applicability” for the main network, but not for the El oi
Pipeline.® The F.E R C. agreed with Prairie that the El oi
Pipeline rate should be determ ned separately, and after further

proceedi ngs the agency established the "rate of general

s Loui siana Interstate Gas Corp., 47 F.E R C. P 61,042 (1989).
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applicability" for Section 311 service on the Eloi Pipeline at
$0. 0337 per MwBtu.*

The result of the Conmission's order was to
establish two rates of general applicability
for LIGs section 311 operations, one for
non-Eloi line transportation and the other
for transportation via the Eloi line. LIG
appeal ed these orders to the United States
Court of Appeals where they are pending

revi ew. FN6

FN6 Louisiana Interstate Gas Corp.
v. F.E.R C., Nos. 89-1479, 90-1050,
& 90-1476 (D.C. Cr., filed Qctober
3, 1990).

Prairie Producing Co. v. Louisiana Interstate Gas Corp., 58

F.ERC ¢ 61,308 (1992) (Oder Ganting Carification and
Dismssing Petition for Declaratory Order and Conpl ai nt
[ hereinafter, "Clarifying Order"]).
L1l
THE | NSTANT CASE

In late January 1990, two weeks after entry of the
Comm ssion's Order setting the Eloi Pipeline Section 311 rate at
$0. 0337 and one year after LIG and Prairie executed the January
1989 Agreenent ("the Section 311 agreenent"), LIG filed suit
against Prairie in state court in Louisiana alleging that Prairie
had breached its agreenents with LIGwhen it stopped tendering its
gas under the Cctober 1985 Agreenent ("the intrastate agreenent")
but instead began selling all of its gas to interstate consuners

under the Section 311 agreenent. LIGclained it was entitled to

4 Loui siana Interstate Gas Corp., 50 F.E R C P 61,011, reh'g granted
in part, 52 F.E. R C 61,297 (1990).




the difference between the $0.21 rate (which LIG argued was
specified by the intrastate agreenent) and the $0. 0337 rate (which
Prairie paid pursuant to the Section 311 agreenent. LIG al so
asserted that Prairie owed transportation fees for all of
Custonmer's Committed Gas, which in LIGs view included gas from
t hroughout El oi Bay whet her or not owned or controlled by Prairie.

Citing diversity jurisdiction, Prairie renoved this case
to the federal district court. Prairie noved to stay pending
resolution of the F.E. R C. issues (which were on appeal to the D. C
Circuit). LIG opposed the stay and noved for summary judgnent as
to Prairie's liability. The district court denied the stay and
granted LIGs notion for summary judgnent on liability. The
district court later granted LIG s notion for summary judgnent as
to damages. This appeal foll owed.

The interpretation of an unanbiguous contract is a
question of law and is therefore subject to our de novo review.
The initial question of whether a contract is anbiguous is also a

question of |aw Exxon Corp. v. Crosby-M ssissippi Resources,

Ltd., 40 F.3d 1474 (5th Cr. 1995) (citing Haber Gl Co. .

Swinehart (In re Haber Q1), 12 F. 3d 426, 443 (5th Gr. 1993)).
Further, this court reviews de novo a district court's grant of

summary judgnent. Degan v. Ford Motor Co., 869 F.2d 889, 892 (5th

Cr. 1989). W do not reach the issue whether the Section 311
agr eenent violated the earlier transportation agreenent's
prohibition of sales for interstate comerce, because under the

rate provision comobn to both <contracts, Prairie properly



calculated the rate owed to LIG This is true not only for the
transportation charge per MWBtu, but also for the scope of
Commtted Gas. LIGthus suffered no danmages nor any detrinent that
justified an award of specific performance. Each of these issues
requi res di scussion.
| V.
THE RATE OF GENERAL APPLI CABI LI TY

LIGs first argunent rests on its interpretation of the
provision that Prairie was bound to pay the "rate of genera
applicability" for gas transportation through the Eloi pipeline.
LI G argues that the "rate of general applicability" specified in
t he agreenent refers to the $0.21 rate of general applicability for
Section 311 service on the main pipeline network. Prairie argues
that the rate of general applicability specified in the agreenent
nmeans the $0.0337 rate for Section 311 service through the Elo
Pi pel i ne.

The district court agreed with LIG stating that the
di stinction between "rate of general applicability" and "systemu de
rate" was a distinction without a difference. Inits Ruling on the
liability issues, the district court recited summary judgnent
evidence that LIG typically charged "systemmM de rates" for its
transportation services. The district court reasoned that a
"general" rate differs from a rate derived by reference to the
specific service rendered. Accordingly, the rate of general
applicability nmust nean the systemm de rate as opposed to that for

a specific pipeline. No cited authority bolstered this



interpretation. The district court rejected Prairie's argunent on
nmotion for reconsideration that "rate of general applicability" was
atermof art in the industry with a neaning different from that
adopt ed by the court.

W disagree with the district court's analysis and
concl usi on concerning the disputed provision. I nstead, we find
nmore revealing the F.E R C."s discussioninits darifying Order of
the proper neaning and usage of the term "rate of general
applicability", which exhibits the phrase as a termof art, or at
| east a customary term in regulatory practice. In the course of
explaining why its Section 311 rate jurisdiction and the filed rate
doctrine were not adequate grounds for preenpting this |awsuit
(which was then pending before the district court), F.E RC
summari zed t he regul at ory background for its rate setting authority
and the neaning of a rate of general applicability as foll ows:

Intrastate pipelines subject thenselves

to the Conm ssion's ratemaking jurisdictionto

the extent that they choose to perform open

access interstate transportati on under section

311(a)(2) of the NGPA NGPA section

311(a)(2)(B) requires that the Comm ssion

establish "fair and equitable rates" for

interstate pipelines. Under Part 284 of the

Comm ssion's regul ati ons, section 284.7

governs the establishnent of j ust and

reasonable rates for interstate pipelines,

whi | e section 284.123 gover ns t he

establishnent of fair and equitable rates for

intrastate pipelines. Under the latter

regul ati ons, the Conm ssion establishes rates
of general applicability for section 311

servi ce. These are nondiscrimnatory rates
that are generally available to anyone using
the relevant service. Since the service

itself nmust be offered on an open access
basis, the rate is not arate for any specific
custoner or group of custoners. FN14
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FN 14 By contrast, where a pipeline
provi des an i ndi vidually
certificated nonopen-access service
to particular custoners, the rates
for that service are only avail able
to the particular custoners to whom
t he pi pel i ne has certificate
authority to provide the service.
The Rate Schedule for such service
is filed in Volume 2 of the
pipeline's tariff as a custoner-
specific X-rate schedule which
identifies the particular custoner
to which it is applicable. Thi s
type of rate is not a rate of
general applicability. ANRPipeline
Co., 54 FERC P 61,032, at p. 61,116
(1991).

If a pipeline's system is fully integrated
such that it offers only one open-access
transportation service, it nmay have one rate
of general applicability for open access
transportation service. However, a single
pipeline may offer separate open-access
transportation services, for exanple where it
provides service over discrete pipeline
facilities. 1In such a situation the pipeline
may have different rates for its different
open-access services. FN15

FN15 Lear Petroleum Corp., 42 FERC
P 61,015 (1988) (the intrastate
pi peline maintained tw separate
systens that resulted in the
est abl i shnent of two generally
applicable rates for section 311
transportation).

Neverthel ess, each rate is considered a rate
of general applicability, since each rate is
avai l abl e to any custoner using the service in
gquestion and there are no limtations on what
custoners nmay use the service. Thus, a
pi peline may have nore than one generally
applicable rate, depending on whether the
systemis fully integrated.

Clarifying Oder, 58 FF.ERC P 61,308, at p. 61,987 (enphasis
added) .



Thus elucidated, Prairie's proffered distinction between
a "rate of general applicability"” and a "systemm de rate" is indeed
adistinctionwith adifference. The trial court erred in equating
the rate of general applicability called for in the intrastate
agreenent with the systemmi de rate defined as what LIG typically
charged its custoners. Rather, the rate clause of the intrastate
agreenent expressly provides as foll ows:

Cust omer agrees to pay Transporter . . . that

rate of general applicability charged by

Transporter for performng transportation

servi ce under Section 311(a)(2) of the Natural

Gas Act of 1978 as such rate exists fromtine

totine. The rate as of May 1, 1985 is 29.8

[cents] per MVBtu (wet) subject to refund.

Shoul d such rate cease to exist at any future

dat e, the parties hereto do agree to

substitute a conparable rate.
Transportation Agreenent 8 6.1, at p. 8 (R 1067). In other words,
al though it coul d have bargai ned for a custoner-specific charge for
the original non-Section 311 service,® LIG agreed to charge
Prairie the nondiscrimnatory rate that would be generally
available to anyone wusing the relevant Section 311 service.
Clarifying Oder, 58 F.E R C. P 61,308, at p. 61,987. The rel evant
service for the purpose of this discussion is transportation of
natural gas through the Eloi Pipeline. At the time of the
agreenent that rate happened to coincide with the systemu de rate.
The parties did not specify that Prairie would always pay the

"systemwi de rate", though they could have. The parties chose, as

5 Indeed, the parties did later agree to a special discount rate which
expired in Decenber 1988.
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the applicable rate for the service contenplated, the Section 311
rate as such rate exists fromtine to tine.

Wen F.EER C ultimately delinked the Eloi Section 311
rate from the systemmM de Section 311 rate, the rate of genera
applicability for service on the Eloi Pipeline becane $0. 0337 per
MVBtu. The parties expressly recogni zed that the applicable rate
woul d be subject to change "fromtine to tine", and each side bore
the risk that the rate would rise or fall toits detrinment or that
various segnents of the pipeline mght be awarded different rates.
Even if Prairie's actions in tendering the gas under the Section
311 agreenent resulted in a breach of the intrastate agreenent,®
LI G has suffered no conpensabl e damages because the rate to which
it was entitled by the intrastate agreenent was no nore than the
rate it received pursuant to the Section 311 agreenent: $0. 0337 per

MVBt u. ’

6 LIG s allegation of breach focuses specifically on Prairie's failure

to tender "committed gas" which it was obligated to tender by the intrastate
agreement. LIG states inits brief:

Prairie has never understood that it is not Prairie's
"request" for actual 311(a)(2) transportation service
nor the subsequent agreenent between LIG and Prairie to
provi de such service upon tender of gas by Prairie that
constituted the breach of the Intrastate Agreenent. .
There was no breach of the Intrastate Agreenent unti
Prairie tendered gas for 8311(a)(2) service that was
al ready dedicated to the Intrastate Agreenent.

Appel l ee's Brief, p. 40. Believing that it was entitled to the systemii de rate
of $0.21 per MVBtu by the intrastate agreenent, LIG seeks the difference between
the systemni de rate (which LIG argues applies to gas dedicated to the intrastate
agreenent) and the Eloi rate of $0.0337 per MVBtu set by the F.E.R C. (which
Prairie has paid pursuant to the interstate agreenent). |d.

! Further, if the D.C. Circuit, on reviewof the FFE RC's rate
orders, alters the Eloi Pipeline Section 311 rate, that new rate woul d govern the
parties' relations.
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LIG argues that the F.ERC, in the referenced
Clarifying Order, declined to rule on the issue of which rate of
general applicability was i ntended to be used by the parties in the
i ntrastate agreenent because that deci sion belonged to the district
court as a matter of contract interpretation. That being true,
this court remains free to find instructive the F.ERC's
di scussion of the neaning and usage of "rate of general
applicability". LI G also contends sinply that the words of the
contract are clear and dism sses Prairie's argunent as based on
parol e evi dence. This is inaccurate. The contract terns are
clear, but the question left by the terns is what referent to use
for a "rate of general applicability,”" i.e., to what is the rate
generally applicable? W have concluded that in the absence of
contract |anguage linking the rate specifically to the separate
2,200-mle LIG network, the reference point becane the "rate of
general applicability" for the Eloi pipeline, once such a rate was
fixed. Consequently, we disagree with the district court's
contrary reading of the rate provision.

V.
COW TTED GAS

The other critical disagreenment between Prairie and LIG
centers on the anount of gas covered by the transportation
agreenent . LI G contended, and the district court agreed, that
"Commtted Gas", "Customer's Commtted Gas" and "Prairie's
Commtted Gas" are interchangeable terns for all of the gas covered

by Exhibit C, which includes gas owned and controlled by others,
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together with Prairie's interest in gas flowi ng through the Elo

pipeline.® This reading of the ternms nmakes no sense, whether
viewed fromthe standpoint of the contract |anguage or the result
that it wuld have, rendering Prairie |liable for phantom
transportation charges for gas it neither owned nor controlled and
whi ch, indeed, was transported by LIG under separate contract
arrangenents with the owners (Pelto and Pogo).

The contract |anguage, from start to finish, governs

transportation of gas which "Custoner has available in
Louisiana. . . . " (enphasis added). In § 2.1, Prairie "commts
to deliver, or cause to be delivered . . . all of Custoner's
Commtted Gas . . ." Section 5.1 requires Prairie to notify LIG

"prior to each nonth as to the daily quantity of gas it desires to
be transported,” a feat that would be difficult if not inpossible
as to gas over which it had no control. Finally, Prairie agrees to
pay LIG "for all natural gas transported hereunder . . ." § 6.1.
All of these provisions suggest that the contract deals wth
transportation of Prairie's gas or gathered gas by LIG and no
nore. ®

The transportation service is to be perfornmed for
"Custoner's Commtted Gas," a term defined by reference to the

contract as foll ows:

8 We reject LIGs argunents that Prairie waived its position in the

district court as to the scope of the "Commtted Gas."

° See al so Loui siana Power & Light v. United Gas Pi pelLine, 642 F. Supp
781, 794-95 (E.D. La. 1986) (applying a simlarly narrow interpretation of phrase
“total volune" in a gas contract)
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1.14 The term"Comm tted Gas" shall nean Custoner's
interest in lands and | eases that is or may be accessi bl e
to the System and in addition volunes belonging to
others identified on Exhibit "C' hereto attached.

Exhibit Clists various | easeholds as "Dedi cated Reserves," a term
not defined by the contract. As noted, the contract requires
Prairie to tender all of "Custoner's Commtted Gas" and requires

LIG to accept "such quantities of gas tendered by Custoner."”

Section 2.1 (enphasis added). The only use of "Commtted Gas" in
the contract refers to LIGs right to prorate transportation "[i]n
the event the quantities of Conmtted Gas and ot her gas transported
by Transporter exceed Transporter's capacity” in the Eloi pipeline.

The definition of "Commtted Gas" nust be broader than
"Custoner's Comm tted Gas", because the fornmer definition includes
both Custoner's interest in |lands and | eases plus other vol unes
"bel onging to others identified on Exhibit "C . . ." Further
Prairie could only tender gas it owned or controlled, and it could
only conply wth other provisions of the contract, e.qg.
88 5.1-5.3,1° as to gas it owns or controls.

That Prairie agreed to pay for the transportation of its
gas, not that of others, does not render other contract terns
superfluous and 1is certainly not an absurd construction
"Commtted Gas" identifies all of the reserves whose producti on may
be directed into the Eloi pipeline, and that term provi des a neans
for Prairie to add reserves to the contract through acquisition.

It also affords a rough gauge of LIG s possible proration fornul a.

10 Sections 5.1-5.3 require Prairie to notify LIG regarding the vol unes

to be delivered.
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Unlike the district court, we conclude that Prairie did
not oblige itself to pay for "Commtted Gas" owned or controll ed by
ot hers.

VI,
CONCLUSI ON

Because Prairie has paid for gas transportation in
accordance with the terns of the transportati on agreenent, there
was no breach and accordingly no basis for the court to order
specific perfornmance. The judgnent of the district court is

REVERSED and RENDERED
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